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FOREWORD

As we celebr ate the 30th Anniv  ersary of Housing and Credit Counseling, Inc. , we are proud to bring
you the 2nd Revision to the third edition of our Kansas Landlords Handbook. New information about
Government Housing Assistance, Purchase of T enant Occupied Propert y, and Protecting of Confiden-
tial Information has been included. W e have also made a few clarifications and updates in text.

The cities of Dodge Cit y, Emporia, and Otta wa have been added to the list of cities that ha ve adopted
housing codes. There ha ve been changesto T opeka’' s housing and propert y maintenance codes as
well. Contact local city offices to pick up current copies of these codes and others.

In these da ys of concern about crime-free and drug-free housing, we encour age y ou to use the
Sample Occupancy P olicy and we also encour agey ou to pa y special attention to the chapter on
Applications and Screening. The best approach to challenges in this area is prevention!!!

Many people assisted with our revisions to this handbook as well as our K ansas T enants Handbook.
We especially would lik e to thank...

Outside of Agency: Dennis P . Harwick, Ex ecutiv e Director , Kansas Bar Association; Marilyn Harp
Regional Director , Kansas Legal Services; K ansas Bar Association Legal Aid and R eferr al Committee;
James Dunn and R obert Ebey , President and Vice President, Landlords of La wrence, Inc.; P atrick
Delapp , Sha wnee Count y Landlords Association, Inc.; Sandy W atson, Landlords Incorpor  ated of
Kansas Cit y, Kansas; Richard Jackson, ECKAN of Otta wa, Kansas; Matthew Br ady, Dodge Cit y
Housing A uthorit y; Mik e Gurnee, Cit y Planner , Dodge Cit y, Kansas

Housing and Credit Counseling, Inc. Staff: Dee Daniels, Debbie Eubanks, Br  andy Holmes,
Louise Kirkpatrick and especially Cornell Ma yfield and Jonell P assariello

Special Thanks: A special thanks to the Boeing Compan y, Wichita, K ansas, for contributing the
printing of this handbook. In particular , thanks to Debbie Gann, Public Affairs Manager and
Bob Clark, Printing Services Lead.

We hope this Handbook continues to be as useful to y ou, and the people with whom y ou share it, as
our previous publications have been.

Enjoy!
Karen A. Hiller
Executiv e Director & A uthor
Housing and Credit Counseling, Inc.
April 2003

Copyright 1985, 1990, 1994, 1996, 1999, 2003
Housing and Credit Counseling, Inc.
1195 Buchanan, Suite 101, T  opeka, K ansas 66604

Material in this book is dated. If your Kansas Landlords Handbook s very old, you may want to
double-check your information with an attorney or local housing counseling center or contact
Housing and Credit Counseling, Inc. for information about a new publication.
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DEFINITIONS

The text of this book has been prepared in accordance with the K ansas R esidential Landlord and T  enant
Act. Under that Act,

TENANT is defined as “a person entitled under a rental agreement to occupy a dwelling unit to
the exclusion of others. ”

LANDLORD is defined as “the owner , lessor , or sublessor of the dwelling unit, or the building of
which it is a part, and it also means a manager of the premises who fails to disclose as required
by K.S .A. 58-2551.

OWNER is defined as “one or more persons, jointly or sev erally, in whomisv ested: 1) all or part
of the legal title to propert y; or 2) all or part of the beneficial ownership and a right to prev ent
use and enjo yment of the premises; and such term includes a mortgagee in possession. "

PERSON “includes an individual or organization.

ORGANIZATION “includes a corpor ation, go vernment, go vernmental subdivision or agency ,
business trust, estate, trust, partnership or an association, two or more persons ha ving a joint or
common interest, and an  y other legal or commercial entit y.” (K.S .A. 58-2543)

The following relationships are not go verned b y the Act:
COMMERCIAL rental agreements are not co vered.

“Unless created to a void application of this Act, the following relationships are not go verned b y
this Act:

(&) Residenceatan INSTITUTION , public or private, if incidental to detention or the provision of
medical, geriatric, educational, counseling, religious, or similar service;

(b) Occupancy undera CONTRACT OF SALE of a dwelling unit or the propert y of which itis a
part, if the occupant is the purchaser or a person who succeeds to the purchaser 's interest;

(c) Occupancy by a member of a FRATERNAL OR SOCIAL ORGANIZATION in the portion of a
structure oper ated for the benefit of the organization;

(d) TRANSIENT occupancy in a hotel, motel, or rooming house;

(e) Occupancy by an EMPLOYEE of a landlord whose right to occupancy is conditional upon
emplo yment in and about the premises;

(f) Occupancy by an owner of a CONDOMINIUM  unit or holder of a proprietary lease in a
COOPERATIVE ;and

(g) Occupancy under a rental agreement co vering premises used by the occupant primarily for
AGRICULTURAL purposes. " (K.S .A. 58-2541)

The definition of “dwelling unit " says that it “... shall not include REAL PROPERTY USED TO
ACCOMMODATE A MOBILE HOME unless such mobile home is rented or leased by the

landlord. " (K.S .A. 58-2543) R efer to KS A 58-25,100 through 58-25,126 for detailed statutes
regarding mobile homes.
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APPLICATIONS AND

SCREENING PROCEDURES

Start out b y doing a good job of setting poli-
cies, educating tenants about y our propert 'y
and policies, and carefully screening appli-

cants. Y ou will wind up with a much higher
percentage of people who pa vy their rent on
time, observ e y our rules and regulations, and
remain withy ouy ear aftery ear.

Fair housing consider ations are v ery impor -
tant, both becausey ou w ant to be an “equal
opportunit y” landlord and because penalties

can be serious ify ou violate thela ws.Ify ou
are unfamiliar with fair housing la WS,y ou may
want to read the Discrimination chapter (next

in this book) now , then come back to this

chapter .

SETTING PoOLICIES

Startout b y having in mind whaty ou are
looking for inthe w  ay of tenants, in gener  al
and for each propert .

Use the Applications and Checking R eferences
section in this chapter |, step b y step , to think
through what thingsy  ou will insist on and
where y ou are flexible. Then, dev  elop y our
own Occupancy P olicy. This policy ma yvary
slightly from propert  y to propert y. That is OK,
aslong asy ouknow wh y and it is nondiscrimi-
natory . (See Sample Occupancy P olicy in this
chapter .)

To be useful, policies should be written down.

You ma y not w ant to hand out copies ofy  our
screening standards, buty  ou should be willing
to discuss them with an  y prospectiv e or re-
jected tenant.

EpbucaTING TENANTS ABOUT
Your P ROPERTY

Have a copy of your lease (if you use one)
and your rules and regulations available for

tenants to review when they first look at your
propert y. (See chapters on R ental Agreements
and R ules and R egulations for more informa-
tion on these.) There is no point in going

through the application and screening proce-

dure if the tenant is not a ware of and agree-
able to all of y our terms.

Restrictions and Allowances Tenants
should know in adv  ance whethery ou will be
restricting pets or petw  alking areas, pla vy
areas, car w ashing or repair , hamor CBr adio
usage, w aterbeds, and the lik e. Optional
features such as gar age space, gardening
privileges, la wn mowing, snow sho veling, or
deductions from rent for certain work or im-

pro vements should be mentioned.

Special Conditions Bring up an ything
unusual to the propert y. For instance, perhaps
the rent has been adjusted to co ver the fact
that lights in common spaces or an appliance
that serv es more than one unit are hook

an electric or gas meter for which the tenant
will pa y the bill. P erhaps a basement leaks
and, though the tenants can use it, y ou w ant
tow arn them that an y possessions stored
should be up on blocks and that y ou will not
be liable for damage. Ma  ybe y ou will be re-
serving stor age space in a gar age or attic for
your own use.

ed to

Items lik e these should be in writing some-

where for the tenant  ’'s informationandy our
legal protection. Y ou mightev enwantto mak e
sure they are signed or initialed b y the tenant

if they are not in the lease or rules.

ADVERTISING M ETHODS

You can adv ertise an y way Yy ou w ant -- word-
of-mouth, sign in the window , Sign in the
yard, newspaper ads, whatev  er.




Be careful to be accurate Misrepresentations
can come backto haunty  ou (tenantsw anting to
get out of contr  acts, etc.). F or example, be
careful about whaty  ou represent as bedrooms.
Sleeping porches, basements, 0 versiz ed closets,
and the lik e can be used for sleeping or living

advertising is used. Legally allowable rules or
restrictions or identif ~ ying information such as
“upstairs apartment " or “no guests or liquor
can usually be stated. (See chapters on Dis-
crimination and R ules and R egulations for fur -
ther details.)

”

space only if they are cleanable, dry , reasonably
weathertight, ha ve safe exits, etc. (Checky  our
local housing code, if there is one.) Adv ertise
fireplaces only if they work. Adv ertise appliances
only if y ou plan to be responsible for them.

When prospectiv e tenants begin to call or come b
make a practice of noting down the date,

time, name and phone numbers. This serv es
two purposes: (I) If a discrimination complaint is

ever filed againsty  ou, y ou will be able to show
howy ou processed the applications, and (2) If
someone backs out of a commitment to renty our
unit,y oucangobacktoy our other prospects,
possibly getting a replacement tenant sooner and
not ha vingtore- adv ertise.

Adv ertising must comply with fair housing
laws also . Preferences such as “mature women”
or “single men only” can not be stated. News-
papers and other adv  ertising media are subject
to the same penalties as landlords if illegal

SampLE Occupancy Policy

No person/s shall be denied the opportunit
y to lease or rent an

1. Equal Opportunity Statement
available housing or be denied the opportunit
have been determined eligible. W e,
(Owner , Manager , or Name of Complex) shall not discriminate on the basis of r ace, creed,
color, sex, disabilit 'y, familial status, or national origin in leasing or other disposition of housing

or related facilities included in any developments under our jurisdiction.

y to apply for
y suitable dwelling if they

2. Occupancy Standards The following are standards that prospectiv e tenants must meet
torentinm y/our properties. Prospectiv. e tenants whose application or reference information

indicates they do not meet these standards should expect to be declared ineligible for occu-

pancy . Howev er, before such determination is made, consider ation shall be giv entofa vorable
changes in the family’ s pattern of beha vior, lapse of time since the offense, or other extenuat -
ing circumstances which offer reasonable assur ance that the tenants can meet these Occu-

pancy Standards.

Accuracy in Application Information
plete and true.

W e expect all application information to be com-

Adequate Income
able living expenses, as well as to mak

It is important to us that tenant income is adequate to support reason-
erentand installment pa  yments in full and on time.

Rent On Time and In Full
acceptable.

History of chronic late pa ~ yment or non-pa yment of rent not

Proper Notices Tenants who ha ve not giv en proper notices prior to maintenance com-
plaints, for change in lease status, for notice to v acate/terminate, and in other lease-required
or appropriate situations will be rejected unless adequate explanation can be made.

Good Housekeeping W e expect our propert y to be maintained in a clean manner . “Clean”
will be defined to mean free of dirt, grease, impurities, or extr aneous matter . Establishment
that prospective tenants were responsible for any condition that seriously affected property
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by causing infestations or foul odors, accumulation of trash/garbage, creation of fire haz-
ards and/or severe damage to premises and equipment will be cause for rejection.

Good Neighbors We expect patterns of beha  vior from our tenants, members of their
households (including pets, if allowed), and their express or in vited guests which do not
endanger the life, safet y, mor als or welfare of other persons. This includes ph ysical vio-
lence, gross negligence or irresponsibilit y which damages the equipment or premises in
which the tenant or others reside. This includes threats or beha vior indicating an intent to
assault other tenants, neighbors, a landlord, or representativ es of a landlord. It includes
neglect of children which endangers their health, safet y, or welfare; history of objectionable
conduct resulting from alcohol or substance abuse or frequent loud parties; and other

situations which ha ve created serious disturbances to family or neighbors.

History of Recent Serious Criminal Activity Not Acceptable This includes cases in
which a member of the applicant 's family w as or is engaged in prostitution, sale of narcotics

or drugs, or other criminal activit y (includes propert y loss or damage and ph  ysical violence
or sexual crimes against individuals) pro vided that in  volvement in such activities shall not

be a ground for denial if it occurred more than fiv e y ears prior to the application and there

is no evidence that this beha  vior has continued.

Special Considerations for Particular Properties If the tenant is to be responsible for
particular tasks —la  wn mowing, for instance — landlord will expect appropriate skill or finan-
cial abilit y to hire the work done as well as reliabilit y to see that the task is completed in a

timely manner

3. Occupancy Limit (Feder al fair housing la w says that an y reasonable local,
state, or feder al code applies in determining the amount of habitable space required to
accommodate a person and or family of a giv en siz e and composition. In the absence of a
local or state code, the landlord has the right to establish reasonable  occupancy limits —
not family based — with a maximum acceptable number of occupants per unit. (HUD sa ys
two to a bedroom.)

4. Leasing of Dwelling Unit

a. Rental Term

W eekly , monthly , 6 mo ., 1yr ., etc.

b. Lease Type

V erbal or written

c. Rules/Special Conditions

d. Lease Change If at any time during the life of the lease agreement a change in

the resident 's status (i.e. birth of child, death of household member , div orce) results
inthe need for changing or amending any provision of the lease, a new lease agree

ment must be agreed to and/or signed.

5. Security Deposit $ Prior to an application being accepted, a
monetary deposit will be required. If the applicant is rejected, the deposit will be returned.

(Itis permissible to charge a nonrefundable application fee instead and not request the
security deposit until an application is accepted). If the applicant withdraws after the appli-
cation is in process, the landlord has the right to recover his/her losses.
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SCREENING P ROCEDURES

“Screening” means to ev  aluate each applicant
based ony our particular set of criteria — y our
occupancy policy . Itis important to treat ev -
ery one who contactsy ou the same.

Do not “pool” applications in order to select

the “best. " It could be discriminatory . The first
person who meetsy our standards should be
housed.

Screening techniques v ary from landlord to
landlord. Some just look people in the ey e,
talk to them a little and mak e a decision to
accept or reject them. Some just note down a

few references and mak e a phone call ortwo
and others ha ve tenants fill out application

forms, mak e phone calls, and/or pa v for credit
checks. Because the 1988 F  air Housing
Amendments Act established new administr a-
tiv e and judicial enforcement mechanisms and

pro vides for monetary penalties for violations

of discrimination, it is more important than

ever for landlords to document how they

accept or reject an applicant. Ev enify ou did
not intend to discriminate, y ou can be found

guilt y.

Copies of written agreements and lists of rules
or regulations should be a  vailable for tenants
to review . Any special agreements desired or
problems with the propert  y should be ex -
plained; an y related written documents should
be offered for review

Professional screening isdone by having all
prospectiv e tenants informed about y our
propert y and policies, ha ving them complete a
thorough application form, actually confirming

a selected number of references, and compar-
ing both written and v erbal reference informa-
tiontoy our occupancy policy

“Rental reference” or “consumer reporting”
services (a vailable in some cities) will check a
variet y of references fory ou for base fees
ranging from $20 to $30. Check your local
directory .

APPLICATION | NFORMATION

The questions below follow the sections of
Housing and Credit Counseling, Inc. 's Model
Rental Application F  orm (a vailable separ ately
from this handbook). These are questions that
you firstask y our prospectiv e tenants, then
you double-check with their references. Y ou
should check withy  our cit y's local Human
Relations office for inquiries that ma y be pro-
hibited b y local civil rights ordinances.

1. Applicant Information

a. What are the exact names of all
adults and children who will liv e full
time in the household?

b. What are the household members’
birth dates and ages?

c. What is the sex of each member?

d. What are their social securit y
numbers?

e. What is their marital status?

It is important to know who will be occup ying
your premises and who is just visiting. Social
securit y numbers, sex, and ages of household
members will helpy ou to identif y the right
person if y ou do a credit and/or reference
check. Date of birth can help y ou determine if
a 17 y ear old is about to reach the age of

majorit y. Check marital status for clues as to
whether there are other family members not

listed as members of the household, or that

there might be unlisted credit problems re-

lated to a recent separ  ation.

2. Residence History

a. Where are the last 3 places they ha ve
resided? If they didn’ tliv e together ,
get separ ate references.

b. What were the dates of residence?

If they did not liv e at places longer
than 1y ear, wh y?

c. Should y ou expect good references?
Were there an y problems?

d. Get names and phone numbers for
the former landlords.




Remember , the current landlord ma vy really
want these folks out, so y our second or third
landlords back could bey  our better refer -
ences.

3. Employment & Income

a. Who are their current employers and
how long have they worked for them?
(Iflessthan1y ear find outwh vy, and if
the work is seasonal find out if the
income is also.)

b. What is their net income?

c. Isthe job expected to last at least
90 days?

d. Are there other sources of income?

Length of time on the job also can show
stabilit y and that the income is fairly steady

4. Bank History & Credit References

a. Does the applicant have a checking
or savings account? Where?

b. Do they have outstanding credit
obligations? Where?

c. Have they paid their credit obliga-
tions on time?

Bank and credit references will help you to
determine if applicants pay their bills and also
give you valuable references in the unlikely
event you have to later trace this person or
garnish assets.

5. Personal References — Get Three.

Character references are a good source of
information regarding a person’ s abilit yto be a
good tenant and can confirm that this tenant

has or has not had a stable lifestyle.

6. Convictions

a. Has any member of the household
been convicted of a felony? How long
ago?

b. What was the conviction for?

c. Has the person continued to exhibit
similar criminal behavior?

Landlords have the right to take into consider-
ation a person’ s felon y con victions. Check at

the courthouse for this type of information.
7. Pets

Landlords ha ve the right to refuse pets ex
assistiv e pets/service animals. When pets are
allowed, t ype and siz e may be limited.

8. Cars — How Many?

a. What are the applicants’ drivers
license numbers?

b. Whatisthe mak e,y ear, and license
number of each car?

This information will help you to cross check
references and determine parking arrange-
ments. Ask to see a drivers license at this
point or when the application form is complete
to see if photo, address, number and signa-
ture match what has been given to you.

9. Physical Modifications Requested

Modifications to provide physical accessibility
must be allowed to disabled tenants who can
afford them. Others are optional. If the tenant
has requested modifications for which he or
she is responsible:

a. Can he or she afford the work per-
sonally or otherwise secure neces-
sary financing?

b. Are the workers proposed reputable
and do the materials meet your
standards (if the tenants are to do
the hiring)?

10. Emergencies

Get the name, address and phone of a close
relative or friend who lives outside the home

who could be contacted in case of an emer-
gency.

This can be very important in case something
happens to the tenant (i.e. iliness/injury that
requires hospitalization) or something happens
to you and the tenant is unavailable to get a
message.




11. Legal Release

For your own protection and to protect refer-
ence givers, you should have a Legal Release
signed by all adult prospective tenants before
you start your check. (It can be at the end of
an application form or separate.) The following
language would be acceptable: I/we agree to
allow (landlord’ s name) authorization to in
tigate any personal, financial, criminal, and
credit records, through investigative or credit
checking means of the landlord’ s choice for
the purpose of determining my/our acceptabil-
ity to rent property at (address). (Signature)

Ves-

CHECKING REFERENCES

You can doy our own checking b vy phone orin
person, or you can have someone else do it
for you.

You ha ve the right to check with both listed
and unlisted references.

All landlords are co vered b y the F air Credit
Reporting Act. Information gathered by you is
to be used by you in your business only and
should not be shared by you with others.

PROCEDURE - Have your list of questions
prepared in adv ance. Introducey ourself . Write
down the name of the person you are talking

to.

When you ask questions, try to phrase them

so the person has to give you a complete
answer r ather than “y es” or “no .” For in-
stance, if y ou ask “Did they giv e notice?, " a
former landlord could answer “Y es” when in
fact the tenants had told him two days before
they were leaving when he asked them why
they were moving boxes. Open questions

such as “how much notice did they give?”

“was notice written or verbal?” And so on, will
giv e you more complete information. Y ou may
want to practice your questions on someone
else before you use them.

Always ask if the reference can suggest any
concerns not already mentioned that you and

the prospective tenant might need to work
on.

Always complete landlord or personal refer-
ence interviews by asking the person to make
a final positive statement about why you
might want to rent to this applicant.

Always thank the person.

Rental References Ask how much the
rent w as and whether it w as paid promptly
Ask how long the tenants were there,

whether they were under a long-term lease,
and whether the lease commitment was
fulfilled. Ask if proper notice to vacate/
terminate was given. Ask if the tenants kept
the property in good condition and whether
the landlord or neighbors ever felt the ten-
ants were ex cessiv ely noisy , demanding or
complaining. Ask if the security deposit was
returned and, if not, wh  y not. Finally , ask if
the landlord would rent to these tenants
again. Don’t delude yourself into thinking
references are good when they are not.
Beware of desperate landlords who will give
good references in hopes of getting rid of
undesirable tenants!

Drop in unannounced on the tenants at their
current residence if that is feasible. Y ou will
not only get a true picture of how the home

is maintained, but you will also see if there

are motorcycles on the porch or in the

house, how many people are there, etc.

Employment References Ask how long the
person has been there and whether the job is
permanent (person is off probation, job is
expected to last). Y ou ma y w ant to ask about
the person’ s work habits (promptness, pro-
ductivit y, etc.). Ask forv  erification of pa .
(Some will directly give you a quote on hourly

or annual pa Yy, but the policy of man vy is to ask
you what figure you have, then they will
“verify” whether their payroll information
agrees.) If the employer won't give you infor-
mation (some won't), you will have to ask
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the tenant to bring you a recent pay stub, tax
return, or statement from the emplo yer.

Bank References Aslongasy ouhavethe
account number and signed release, banks

should be willing to confirm whether the per-

son has open checking or sa  vings accounts,
how long the accounts ha  ve been open and
whether there ha ve been o verdr afts. These
are good indicators of stabilit y and reliabilit y.
Banks are unlik ely to be willingtogiv.  eyou
account balances; since that can change so
quickly , it ’s not particularly useful information

anyw ay.

Credit References The credit source should
giv e y ou the date the accountw  as opened and
for how much, the date of the last pa yment,
the current balance, regular pa yment amount,
and the number of late pa  yments (if an y) and
how late they were.

The o ver 30 credit bureaus in K ansas co ver
the whole state. They will check credit and
financial references for a base fee of $5 to

$15. F ees are less for members, but all ha ve a
one-time user contr act and fee schedule.
Credit report information is also a vailable via

the Internet. All of the bureaus are connected
to national or international networks.

Some collection agencies, especially those that
deal with bad checks, will mak e reports a vail-
able for a fee.

Personal References Ask each person how
long he or she has known the prospectiv e
tenants and in what capacit vy (relativ e, work,
church, socially , etc.). Ask the person to cite

the tenants’ most recent address(es) and

emplo yment. (This is a chance to confirm what
the tenanthastoldy  ou. Sometimes,y ou will
get different information!) Ask how man y
people are in the household, and how man y
vehicles there are. Are there pets? Ask what

this person knows about the prospects’ hous-

ing experiences — good? bad? ev  er had hassles
with landlords or neighbors? troublesome

guests or roommates? Ask about the prospec-
tive tenants’ housekeeping and how well they

11

tak e care of other peoples’ propert y. Ask how
much company the tenants usually have and
whether the person is aware of visitors staying

for long periods of time. Based on what y ou
have learned from other references, ask an y
other questionsy ou w ant. Especially in this
situation, mak e suretowr apupy ourcon versa-
tion b y asking the person to tell y ou something
good about the tenants that would mak eyou
want to rent to them. This will end y our con-
versation on a comfortable note, easing the
reference’ s anxieties somewhat about y
what he or she has just told y ou.

ou and

Convictions/Court Cases You can contact
the District Court in the count y or counties
where y our prospectiv e tenant has recently
lived. Giv e as complete aname asy oucan and
ask if the person has sued or been sued in the
past couple of y ears. Court records are public
and you may have to go in person to ascertain
the information. Many counties now post

records on the Internet. This simple check can
turn up not only criminal information, but also
credit or other noteworthy items.

DEecisions /R EJECTIONS /
D ISCLOSURE

If y oureject atenant,y ouarenotrequiredb vy
law to tell the tenantwh vy, though it is a good
idea. Without disclosing sources, y ou can gen-
erally state the problem area and the tenant

will confirm it. If one reference w as particularly
bad, y ou can name it and offer the tenant the
chance to check with the source and correct
anything erroneous. Giv e a deadline if this
happens. Y our occupancy standards, as long as
you are consistent, will support y our accep-
tance or rejection. And remember , keep the
informationy ou gathertoy ourself . Fair Credit
Reporting sa ys y ou ha ve the right to it only for
your own use.

ProTect CoNFIDENTIALITY OF

| NFORMATION

Be sure all informationy  ou ha ve collected is
kept in a secure, confidential place at all times.




“Identify theft” is a major issue these days.

You do not w ant there to be an y possibilit y
that an applicant ’s credit card or bank

account numbers would be copied and

misused because you left a completed
application lying around where someone

besides you could see it.

APpPpPLICATION D EPOSITS

AND FEEs

It is a good idea to ask for a deposit (either
the entire securit y deposit or at least $50)
when an application is filled out. Insist that

the securit y deposit be paid in full as soon
as a tenant is accepted, no matter how

long it will be until the mo ve-in date. This
depositisy our assur ance that the tenant
seriously w ants torenty our propert y and
your insur ance against financial losses if

the tenant changes his or her mind.

Another w ay to handle this, ify  ou regularly
use an application form and incur expenses
in checking references, is to charge a non-

refundable application fee ($15 to $30 is
customary), then ask for the security deposit
only after the application is accepted.

You should be as speedy as possible iny our
application processing/reference checking.

Inform the tenant appro  ximately how long the
“check” will tak e. There is some merit to the
argument that some tenants mak e when asking
for their money back because, hearing nothing

from the landlord to whom they had applied

and needing a commitment, they had gone

ahead and found another place. Mak esurey ou
notif y the tenants “y  es” or “no” just as soon as
you ha ve made y our decision.

If y ou reject an applicant, y
deposit collected.

ou must returnan y

If y ou accept an applicant, then the applicant

withdr aws, y ou ha ve the rightto k eep money
from the securit y depositto co very our actual
itemiz ed cash losses. (See chapter on Securit y
Deposits for more detail.)

References:
50-701 through 50-722, Fr

Use of Premises K.S .A. 58-2558; K ansas F air Credit R eporting Act, K.S .A.
aud K.S .A. 21-3705. A Model R

ental Application F  orm with instruc -

tional booklet can be ordered from Housing & Credit Counseling, Inc.
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DISCRIMINA TION

Basically , all prospectiv e and current tenants
must be respected and treated equally

Current feder al fair housing la ws extend
protection from discrimination on the basis

of r ace, sex, religion, national origin, ances-
try, color , familial status and disabilit y. This
protection applies to all sections of the

United States.

Enforcement procedures in discrimination

cases include the use of administr ative law
judges, the power to get injunctions, and

the power to secure a  wards of up to
$100,000.00 for fair housing complaints

handled through administr  ativ e or feder al
court procedures.

Although K ansas state discriminationla  ws are
in compliance with feder  al la ws, not all local
governments ha ve included families with
children and persons with disabilities.

Fair housing la ws co ver not only the specific
decision on whether to sell or rent to certain
persons or classes of people, but also issues
such as charging higher rent or establishing
different requirements, conditions, or services.
They cover the individuals involved and situa-
tions involving families or guests may apply as
well.

Many landlords fear that, to protect them-
selves, they must rent to anyone who comes
along. This is not true. The key to avoiding
problems with civil rights claims is to have
routine standards that are not discriminatory
(See chapters on Applications and Screening,
Leases, Rules and Regulations, Landlord Re-
sponsibilities, and elsewhere in this handbook.)
Then you can explain why you rejected,
evicted, or took some other action against an
individual and show that you have applied the
same standards to all of your other tenants.
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If you live in one of your rental properties

yourself and there are four or fewer living

units, most lev  els of fair housing la w ex empt
you from prosecution for discrimination in that
propert y. This ex emption does not apply to
managers, only to owners. Also , this ex emp-
tion does not allowy outo adv ertise in a dis-
criminatory manner

The following listing details the powers and
procedures for the v arious sources of fair
housing complaints:

LocaL G OVERNMENT

(See bo x for which cities ha
ordinances - page 14))

ve fair housing

Groups Covered: Varies. Gener ally include
race, sex, religion, national origin, color , ances-
try . Some include age, disabilit y, marital status,
families with children, welfare income.

Who Investigates: Volunteer board mem-
bers or paid staff
Limit to File: May v ary. Gener ally 180 da vs.

How Soon Investigation Must Start: Var-
ies. Gener ally 10 da vys.

Powers: 1) V oluntary conciliation agree-
ments which can include casha  wards, agree-
ments to rent, not evict, change manage-

ment pr actices, etc. 2) Public hearings be-

fore v olunteer boards, legal counsel often
available. Abilit y to order injunctions and

limits on a wards will v ary. Enforcement assis-
tance and appeals to District Court should be
applicable, but ma y v ary based on specific
local ordinance.

How to Defend: Generally can handle person-
ally. Can be represented by an attorney




For Information: Call City Hall and inquire
about “Human R elations, " “Human R esources”
or “Civil Rights” board or staff

STATE GOVERNMENT

Groups Covered:
tional origin, ancestry
families with children.

Race, sex, religion, na-
, color , disabilit y and

Who Investigates: Paid staff , basedin T o-
peka and Wichita, who travel the entire state.
Limit to File: ly ear.

How Soon Investigation Must Start: Re-

spondent (the landlord) must be contacted
within 10 days.

Powers: 1) V oluntary conciliation agree-
ments. (See above.) 2) Hearings generally

held in the city where the complaint was filed.
Administrative hearings, option of using staff
attorney or private counsel, staff hearing
examiner . Can a ward actual damages, no limit,
and “pain and suffering” damages up to
$2,000.00. Decisions are enforced by or
appealed to Kansas District Court.

How to Defend: Generally can handle per-

sonally , especially atin vestigation lev el. Can be

represented b y an attorney

For Information: The main office is in
Topeka at 900 SW Jackson, Suite 851 South,

66612, phone (785) 296-3206. The Wichita
office is at 1071 S. Glendale, Parklane Office
Park, 67218, phone (620) 681-2911. Educa-
tional specialists are a  vailable to answer ques-
tions. Either office will send y ou a cop y of the
Kansas Act Against Discrimination upon re-

quest.

FEDERAL GOVERNMENT

Groups Covered: Race, sex, religion, na-
tional origin, color , ancestry , disabilit y, and
families with children.

Disabilit y is the same as “handicap” and is
broadly defined to include an yone who has or
is regarded as ha ving a ph ysical or mental
disabilit y (protects people with illnesses such

as AIDS , specifically does not protect people
with substance abuse problems). Landlords

must allow ph ysically disabled tenants, at their
own expense, to mak e “reasonable” modifica-
tions to a rental unit to mak e it accessible.
(The landlord does ha  ve the right to insist on
certain standards of workmanship and, in

some cases, on restor  ation of the propert yto
its original condition at mo ve-out.)

Renting to families with children can still be

limited b y occupancy limits in local housing
codes in terms of how man  y people a landlord
can rent to, but buildings or complexes which

are operated exclusively or almost exclusively

for senior citizens are the only ones which can
exclude families.

be a vailable through the cit
is usually responsible for in
board of local citiz

| ocaL Civit RiIcHTS CoMMISSIONS

Currently , 24 K ansas cities ha ve fair housing ordinances. Copies of these ordinances should
y. A Communit y Dev elopment or Human R
vestigation. Most cities ha
ens appointed to settle disputes.

esources department
ve a Human R elations Commission, a

Arkansas City Emporia Junction City Manhattan Salina
Atchison Fort Scott Kansas City Olathe Topeka
Chanute Garden City Lawrence Ottawa Wichita
Coffeyville Hutchinson Leavenworth Parsons Winfield
Dodge City Independence Liberal Pittsburg
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All new rental construction with 4 or more

units must be “accessible” or “adaptable” for
the disabled persons. Copies of the law are
available from HUD , y our libr ary, y our con-
gress person and on the Internet.

Who Investigates: Paid staff of Department
of Housing and Urban Dev  elopment (HUD),
based in area or regional offices, who will

travel as needed.

Cost: None forin vestigation, might be some

for witness fee or court costs. Can be w aived if
complainant cannot afford.

Limit to File: 365da ys(1y ear).

How Soon Investigation Must Start: Re-
spondent must be contacted within 10 da ys,
investigation completed within 100 da ys, if
possible.

Powers: 1) V oluntary conciliation agreements

which can include casha wards, agreements to
rent, not evict, change management pr actices,
etc. 2) Administr  ativ e hearings. Complainant
assisted b y HUD in vestigator and HUD legal
counsel, before HUD administr  ativ e law judge.
Power of injunction, right to a ward actual
damages and attorneys’ fees, fines up to

$50,000. Hearings are to be held “in the

vicinity” of where the complaint occurred.

3) Federal District Court, by request. Federal
Department of Justice would represent com-
plainants before feder al judge and/or jury

Power of injunction, right to a ward actual
damages and attorneys’ fees, fines up to
$100,000. F ederal courts in K ansas are in
Kansas Cit y, Topeka, and Wichita.

How to Defend: Gener ally can handle per -
sonally , especially atin vestigation lev el. Rec-
ommend attorney if goes to administr ativ e
hearing or to court.

For Information: Call 1-800-669-9777 for
national information or 1-800-743-5323 for
the Kansas City Regional HUD office, 400
State A venue, K ansas Cit y, KS 66101.
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PRIVATE A TTORNEY

Groups Covered: Any covered by local, state
or feder al la w, or other policy or regulation.
Who Investigates: V aries.

Cost:  Negotiable, can be high, can be low , or
“contingency fee. "

Limit to File: Federallawallowsupto2y ears
for priv ate la wsuit, K ansas and localla wmay
varyupto5y ears depending on nature of
lawsuit.

How Soon Investigation Must Start: Var-
ies. Can tak e some time to prepare case and

get through v arious court systems. In the past,
howev er, there ha ve been times when thisw  as
faster and more effectiv. e than using go vern-
ment procedures.

Powers:  No limit on settlements, all adminis-
tr ativ e procedures, no limit on penalties re-
quested or a warded.

How to Defend:
mended.

Hiring attorney recom-

The Rule of thumb , ify ou are contactedb ya
fair housing in vestigator , is to be as cooper ativ e
as possible. Man y times, complaints can be

resolv ed simply b y avisit withy ou.

Mak e sure y ou do not threaten, intimidate, or
otherwise retaliate against tenants who file
complaints. Ev en if a complaint is totally
groundless, or the tenant is a bad tenant,
negativ e action b y y ou is not appropriate and
can weak eny our position.

If an in vestigator finds “no probable cause, " the
case will be administratively closed which will

end it unless the tenant is able to file a timely
complaint with another level of government or

hires an attorney




To find a good defense attorney , check ally that have successfully defended fair hous-

with local, state, and federal courts for ing lawsuits. Even if you do not hire the na-
names of attorneys who have been involved tionally prominent person, that attorney could
with discrimination cases. Check with local be a good resource fory  our local attorney
and state bar association “lawyer referral” (Also see How to Shop for an Attorney else-
programs. Contact libraries or human rela- where in this book.)

tions boards for names of attorneys nation-

References: United States Civil Rights Act of 1968, Title VII, as amended b y the F air Housing
Amendments Act of 1988, 42 U .S.C. 3601 through 3619, 3631; K ansas Act Against Discrimina-
tion, K.S .A. 44-1001 through 44-1043; local ordinances.
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MoBILE HOME PARKS

The K ansas Mobile Home P arks R esidential Landlord and T  enant Act is patterned after the
Kansas R esidential Landlord and T enant Act and applies to owners of mobile homes renting
lots. Where the mobile home and the lot are rented, the Kansas Residential Landlord and
Tenant Act (the la  w described in this book) applies. Most of this book applies to mobile home
owners as well EXCEPT:

The security deposit on a mobile home lot can be as much as two times the lot rent,
but pet deposits are not addressed.

The park owner is to maintain securit y deposits in a separ  ate account, butpa yment of
interest is not required.

When a park is sold, the owners must notify each tenant in writing of the amount of
the securit y deposit tr ansferred to the new owners. T enants ha ve 20 da ys to dispute the
amount in writing.

A lease can be for a maximum of one y ear only .

When no written lease exists, 60 da ys notice to quit must be giv en by either part .
Renewable, written 30-day leases require only 30 days notice to quit.

No mo ve-in inspections of the lot are required, but it 's a good idea.

A mobile home owner can giv. e a 14/30 da Yy notice foran y period —it s not tied to the
rent due date as with residential tenants.

Any impro vements onthe lot made b ythe mobile home owner are the propert y of the
mobile home owner and can be remo ved at mo ve-out.

A mobile home is considered abandoned if rent is more than 3 days late and the mobile
home owner is absent more than 30 days. The homeowner is responsible for all past
due lot rents, removal and storage costs, utilities due and costs of serving any lien-
holders. Costs begin accruing from the date of written notification.

A mobile home owner on active military duty renting a lot CANNOT give 15 days
notice (as residential tenants can do) to terminate a month-to-month rental agreement
when receiving tr  ansfer orders.

Tiedowns  (anchors holding a mobile home to the ground) are required on an y mobile

home measuring 8 x 36’ or larger that is not on a permanent foundation. Specifics can be

obtained from the Division of Architectur al Services, K ansas Department of Administr ation,
900 Jackson, R oom 107, T opeka, KS (785) 296-1318. It is a criminal offense in K ansas not
to have proper tiedowns.

References: MHRLTA, K.S .A. 58-25, 100 through 58-25, 126; Tie downs, K.S A, 75-
1226 and 75-1227.

Some cities and counties have ordinances which set out standards for mobile homes and/or
mobile home parks. Check with your own city or county for further information.
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SEcUrITY DEPOSITS

QY

A security deposit is money which you collect
from the tenant prior to move-in and hold
throughout the tenancy as insur ance that the
tenant will notlea ve owingy ou money . In
gener al, the securit y depositcanbeusedb vy
you after the tenant mo  ves out for past -due
rent, ph ysical damage to the propert y, and/or
for other itemiz ed expenses thaty ou suffer if
the tenant breaches the rental agreement.

You do not ha ve to charge a securit vy deposit,
but it is highly advisable. K eep in mind that
simply to replace a piece of carpeting, for
example, can cost $200 to $1,000.

LiMmiTs

For an unfurnished dwelling, K ansas la w allows
a landlord to charge as much as the equiv alent
of one month’ srent as a securit y deposit. F or
a furnished dwelling, a landlord can charge as

much as one and a half month’ srent. Itis
important to remember that if y ou are renting
to roommates and charging each person a
securit y deposit, the total cannot go o
legal limits.

ver the

If pets are allowed, a pet deposit equal to as
much as one-half month’ s rent (the total, not
per pet) can additionally be charged.

Some landlords try to charge nonrefundable pet
or cleaning deposits or fees. The legalit y of
these is questionable primarily because of inter-
pretations of the la  w regarding securit y depos-
its. Their usefulness is questionable as well.
Tenants are often less careful about cleaning if
they do not ha ve the deposit return as an incen-
tiv e. Also , if cleanup or repairs cost more than
the fee, it could be argued that the fee is the

limit of the tenants’ liabilit y. That would not be
good! If you expect abnormal wear and tear
because of certain tenants or pets, or you need
more income to cover your standard pre-rental
cleaning and impro  vements, y ou should prob-
ably simply charge  more rent.

18

~
=
P AYMENT

thave
enough money to pa vy the entire securit y

Some tenants ma y say that they don’

deposit and the first month’ s rent at the same
time. Ify ou choose, y ou can allow tenants to
mak e payments o ver a period of months, but
this is inadvisable. If a tenant does not ha ve
enough money to pa Yy the securit y deposit at
mo ve-in, how cany ou be sure that the person
will be able to pa y the rent in the months to
come? Three-da y eviction notices (see Evic -
tions chapter) are a  vailable only for nonpa y-
ment of rent, not nonpa  yment of securit y
deposits. Ify ou agree toapa yment plan, get
it in writing.

PurcHASE OF P ROPERTY

Ify ou ha ve purchased a propert y where there
are already tenants in place, y ouw anttomak e
sure of the securit y deposit situation. T echni-
cally, the la w says that when a rental propert yis
sold, the former landlord is responsible to return
whatev er securit y depositw as owed to the
tenant. Asa pr actical matter , what normally
happens is that when the purchaser acquires

the business propert vy, the purchaser also ac -
quires its assets and debts. Therefore, y ou need
to get from the former owner and confirm with

the tenant the amount of the securit y deposit
paid at the initial mo  ve-in. A short note or letter
should be sent to the tenant stating that the

securit y deposit of $XXX has been tr  ansferred to
you. Iftherew as no securit y deposit with the
original owner ory  ou w ant to charge a higher
securit y deposit than w as originally held,y  ou
have the right to do this. In a month-to-month
tenancy , the bestw ay to handle thisistogiv e
the tenant a notice in writing at least 30 da ysin
adv ance of arent -paying date, stating that y ou
are requiring $XXX additional securit y deposit
and it is to be paid on or before the next rent

paying date. Ify ou ha ve acquired a propert vy
where the tenant is under a long- term lease,
you will need tow  ait until the end of the lease




to adjust the security deposit as well as, of
course, the rent or any other lease provision.

| NTEREST

A priv ate landlord in K ansas is not required to
pay interest on securit y deposits. Ify ou are
willing to do so , y ou should agree at the time

of payment on a fix ed percentage r ate, either
simple or compound interest, that the interest

will be paid at mo  ve-out time, and that, if the
tenant owes the landlord more than the secu-

rit y deposit, the interest will be applied to the
charges before an y remainder is returned to

the tenant.

Some tenants offer to do cleanup and repairs

in lieu of pa ying a securit y deposit. This must
be carefully agreed to: How man y hours at
what r ate? Who pa ys for supplies and materi-
als? When must the work be done? Will the

tenant get a cash deposit if they mo ve out and
leave the place in good condition? In an y
event, the agreement should be in writing and
attached to the rental agreement.

No Use DURING TENANCY

The Kansas R esidential Landlord and T  enant
Act sa ys that if a tenant attempts to use the
securit y deposit for maintenance charges,

other charges, or rent owed during the course

of the tenancy , the tenant can forfeit the

securit y deposit and still owe the charges. This
includes the last month’ s rent.

Two K ansas Supreme Court decisions on this
issue, howev er, indicate that this forfeiture
pro vision ma y only be enforceable when lan-
guage about that is included in bold face in a
written lease.

If tenants suggest that you use a security
deposit during the course of a tenancy
tell them that it is illegal and refer them to
K.S.A. 58-2550 if they don't believe you.

, sSimply

ReasoNns For W ITHHOLDING

A security deposit can be kept by the landlord
for itemized deductions from three categories
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— ac crued rent, physical damages above and
bey ond normal wear and tear  , and other dam-
ages.

1) “Accrued Rent” is rentthatw as due and
owing before the date the tenant returned
possession to the landlord. F or instance, if
your tenant ga ve notice on Ma y 31 for a June
30 mo ve-out but did not pa  y June’ s rent, that
would be accrued rent and could be withheld

from the securit y deposit. Whether the tenant
has giv en notice to the landlord or the landlord
has giv en notice to the tenant, the tenant does
owe the last month’ s rent.

2) “Physical damages above and beyond

normal wear and tear” are damages caused
by the tenant, the tenant 's family , guests, or
pets. Y ou ha ve the right to bill the tenant for
labor, cleaning, or repairs that y ou ha ve hired
done. Y ou also ha ve the right to bill the tenant
at a reasonable rate, similar to what you

would pay someone else, for your own labor

in doing repairs or cleaning. Check with your

local court to see what rates they allow for a
landlord’ s personal labor

“Normal wear and tear” can vary depending

on the age and condition of the dwelling and
who is occup ying it. Y our mo ve-in inspection
sheet (see Move-in Inspections chapter)
becomes very important here because you
don’'t want to charge this tenant for damages
caused by a previous tenant.

Paint is an issue that comes up often. A gen-
eral rule of thumb is that it should not be
necessary to paint within six months, and that
one would expect to paint even with the
tenant in place after four years. Regardless of
how long a tenant has been there, if the paint
is of a quality or condition that makes it diffi-
cult to clean, it may be hard to hold a tenant
responsible for it. If a landlord normally re-
paints before re-renting a unit, but the tenant
has caused damage which requires special
preparation prior to painting (such as special
primer paint needed to cover smoke, stains,
marks, grease, etc.), the deposit could be held
to pay for the special preparation but perhaps
not the entire paint job.




Carpeting is another issue that comes up

often. If a carpet has been left dirt y, alandlord
needs to consider what condition it w asin at
mo ve-in time, what efforts the tenant made to
clean, and whether further cleaning will solv e
the problem. A tenant can be liable fory our
attempts to clean or re-clean. If the carpet is
burned, stained, or otherwise damaged to

where part or all of it needs to be replaced,

the tenant can be held responsible. If it is

possible to patch, then the tenant can be
responsible for that cost. If a patch is not

available or not feasible, the landlord needs to
figure out the depreciated v alue of the carpet
ing as of that da y. That v alue can be assessed
to the tenant. An example —y ou purchased a
carpet threey ears ago for $500 and it now
needs to be replaced. Using a str aight line
depreciating schedule of fiv e y ears, that carpet
toda y would be worth $200 (depreciating $100
pery ear). Therefore,y ou could charge the
tenant $200.

Taking the original purchase price and depreci-
ating on a reasonable basis to come up with

the current v alue of items damaged or de-
stro yed is one that can be used to come up
with dollar figures on an  y items in the dwell-
ing. Depreciation formulas appro ved by the
Internal R evenue Service (checky our tax
books or withy  our tax consultant) should giv
you figures that a landlord-tenant judge would
appro ve of and that, ify  ou can’ t collect from
your tenant, y ou can use when claiming busi-
ness expenses on a tax return.

3) “Other Damages” are those suffered b vy
the landlord because the tenant has not com-

plied with the rental agreement or tenant 's
duties b ylaw. Simply sa ying that a tenant has
“forfeited” a deposit or that a deposit is being

kept as a “penalt y” or as “liqguidated damages”

is gener ally considered NOT ALLOWABLE
under currentla w. Kansas contr act la w
allows compensation for actual losses but

not penalties if someone breaks a contract.
Landlord-tenant law requires itemized deduc-
tions; the abo ve gener al clauses, b vy their
nature, are notitemiz  ed. Your time to adv er-

e
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tise and show propert
legal paperwork, etc. , is gener ally considered a
routine business expense  NOT chargeable to
the tenant. Howev er, there are a number of
circumstances wherey ou can clearly show an
actual loss. Y ou can collect future rent if a

tenant has giv en inadequate notice or brok  en
a lease. F or instance, in the case of a month-
to-month tenancy where a tenant giv es no
written notice or does not giv eafull30da ysin
advance of arent pa ying date,y ou ha ve the
right to collect rent up until the end of the

next full rent period or the date that a new

tenant mo ves in, whichev er comes first. (See
Notice to T erminate from T enant chapter for
more details.)

y, to do financial and

If certain adv ertising expenses are caused b vy
atenant 's improper mo ve-outand were ex -
penses thaty ou would not normally ha  ve
incurred, those can be charged to the tenant 's
securit y deposit. F or example, if month-to-

month tenants giv e inadequate notice, the
charge of running an ad probably would not be
billable to the tenants. Within a couple of

weeks, they could ha ve giv en proper notice

and y ou would ha ve had the adv ertising as a
regular business expense an  yway. Howev er, if
a tenant breaks a one-  year lease after only
three months, that adv  ertising expense is one
that y ou did not expect; therefore, it would be
chargeable. Complex esthatadv ertise regu-
larly should not charge.

If atenant ’'s actions (y ou will probablyw antto
check K.S .A. 58-2555 in this instance) ha ve
caused y ou to lose neighboring tenants and

you ha ve incurred unreco verable expenses,
these could possibly be charged to the respon-
sible tenant.

If a tenant has causedy  ou to be unable to re-
renty our place in a timely manner (refused
entry for showing, k  ept the place so dirt
one wanted it, did so much damage you had
to leave it vacant for a time while you had it
repaired, did not move out on time), you may
be able to keep some of the deposit to cover
rent lost until you get a new tenant.

y no




RETURN

The la wrequiresthaty oureturnthe tenant 's
deposit money and/or a written itemiz ed list of
deductions to the tenant within 14 da ys of y our

determination of the “damages, " but in no case
more than 30 da ys after the return of posses-
sion of y our propert ytoy ouanddemandb vy
the tenant. “P  ossession” is gener ally considered
“returned” when the tenant has returned the

keys. If y ou do not know where the tenant has
gone—donotha veanaddress—thela wre-
quires thaty ou send the itemiz  ed list and/or
the check to the tenant at the tenant s last
known address, ev enifthatisy our own house.
If y ou use certified mail (not required), y ou
should either ha ve areceipt pro ving that the
tenant got the letter or ha ve the letter back to
prove thaty ou made an attempt to send it.

“ltemiz ed list " means list each item and how
much it cost to repair or pa y for that item,
detailing cost of labor and materials where y ou
can. (Of course, it is important to k eep all of
your receipts.) Without regard to the amount of
the securit y deposit,y ou need to then total this
list. Nextony our paper , enter the amount of
the securit y deposit in comparison to the

amount of damages and note the difference. If
there is a remainder , y ou need to send the
tenant a refund check with a cop y of y our
itemiz ed list. If the securit  y deposit is not
adequate to co verthe expenses,y ou need to
indicate at the bottom of the page how much is
still due and owing from the tenant. A t this
point,itisuptoy ouwhethery ou indicate to
the tenantsthaty ouw antthemtopa yand
giv e them a deadline. In terms of y our busi-
ness, y ou can choose to handle it one of two
ways. Y ou can giv e the tenants a certain
amount of time in which to pay the remainder

and take them to Small Claims Court or a

higher court to collect if they don’ tpay.Or,you
can deduct it as a business expense for tax
purposes. Of course, you can try the first and

do the second if the first doesn’t work. Either
way, y ou will need that complete itemiz

with receipts both to satisfy Kansas landlord-
tenant law as well as for your own tax records.
No matter what has happened, make sure that
you send the tenant something in writing within
the thirty days. Kansas law provides that if a
landlord has not at least attempted to send the
tenant the money and/or the itemized list of
deductions within thirty days, the tenant can sue
for not only the amount due, but an additional
one and one-half times that amount.

ed list

Ify oufeelthaty ouaren’ treadytosendy our
letter b y the end of thirt y da ys because y ou still
aren’ t sure what all of the expenses will be, y ou
need to send the tenant something in writing

indicating what the expenses are to date and

what informationy  ou are still w aiting for . Pre-
sumably , in that situation, the tenant isn’ t getting
any money back an yway;y ou are simply w aiting
to see what the total indebtednessto y ou is.
Evenify ou settle the securit y deposit issue
verbally with the tenant, agreeing to return all or

none of the deposit, send the tenant the letter

with the itemiz  ed list of deductions regardless so
thaty ou ha ve protectedy ourself b y complying
with the la w.

Once thetenantgetsy  our letter , he orshema vy
disagree withy ouritemiz ed list. A t that point, the
tenantma y call orwritey ou a letter to attempt

to negotiate further . The tenant has the option of
going str aight to Small Claims or a higher court

and suing for what the tenant feels is due. It is
entirelyuptoy ouoncey ouhavesenty our
itemiz ed list of deductions whether y ou w ant to
negotiate further . Be surethaty ou ha ve carefully
thoughtouty our list,thaty oucanpro veyour
expenses, and thaty our charges are fair . Going
to court does take time. If the tenant prevails,

you possibly could have to pa y the tenant 's
court costs as well. (See Small Claims Court
chapter for small claims procedure.)

References:
Court case Clark v. Walker

K.S .A. 58-2543, 58-2550, 58-2554, 58-2562, 58-2563; 1979 K
and 1992 Kansas Court of Appeals case
forfeiture provisions; 1982 Kansas Court of Appeals case

ansas Supreme
Burgess v. Stroud , re:
Buettner v. Unruh , re: when move-

in inventory was not done; Model Security Deposit Return Letters can be ordered from Housing

& Credit Counseling, Inc.
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RENTAL AGREEMENTS

APPROVED

Kansas law defines a legally enforceable “rental
agreement” as all agreements between the tenant

and landlord, written or verbal. A rental agreement

can be from month-to-month or for a specific term

such as sixmonthsoray  ear. Av erbal agreement
cannot be for more thanay ear.

In all cases, whether or not there is a written
agreement, the landlord and tenant are subject

to the la ws of the state of K ansas and an y go v-
ernmental subdivision. This includes the require-
ment for a writen mo  ve-inin ventory in every
rental relationship . (See chapteron Mo ve-in
Inspections.)

Lease vs. N o LEASE

You ha ve probably heard man
lease is not worth the paper it 's written on. " In
terms of ha ving absolute assur ance that tenants
will sta yaslong astheysa ytheywillory ou
wantthemto ,it’'struethatatenant s signature
is no better than his or her word. And, no matter
what kind of penaltiesy  ou write into a lease,
Kansas la w gener ally letsy ou collect only for
your actual losses, no more.

ylandlordssa vy, “A

A written lease can mak e y our rental relation-
ships clearer and more comfortable through its
recording of promises and agreements between
tenant and landlord. A written lease can include
more crime-free and drug-free language and

also give you additional leverage in getting prob-

lem tenants out. A long-term lease can give you
greater ability to collect advertising expenses if
someone mo ves out early , orv acancy or utilit y
expenses if someone mo  ves out at a bad time of
year and the unit is hard to re-rent.

| F THERE | s No W RITTEN
L EASE

Verbal rental agreements are considered to be
month-to-month agreements unless you specify
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otherwise. It ’'s important to be clear iny our
agreement with your tenant if you decide that

the agreement is every two weeks or week-to-
week. If you are allowing your tenant to pay
more than once a month, but you consider the
rental agreement to be month-to-month, you
need to mak e that clear .

Unless otherwise specified, K ansas la w sa ys that
the rent date is assumed to be the first of the

month. Y ou needto statetoy  our tenant when

you enter into the rental agreement what the

rent date will be. The rent receipt will be the k ey
to backing thatup . To protecty ourself against
misunderstanding, alw  ays indicate the appropri-

ate rent period somewhere on the rent receipt

so that it is clear what the rent date w as. If the
tenant is mo ving in in the middle of a rent

period and y ou ha ve a preferred rent date and

rent period, y ou can pro-r ate the rent for the
first month, indicating what dates were co

and then start the full rent at the first full rent
period.

vered

You need to specif y how the rent is to be paid —
check, cash, or money order (if y ou care) —and
whether itis to be deliv  ered or sent to a certain
address b y the tenantor pick edupb yyouor
your agent. K ansas la w says thatunlessy ou
specif y otherwise, y ou are responsible to pick up
the rent from the tenant at the propert y.

Kansas la w requires that the tenant be informed

in writing of the name and address of the owner

or the person authoriz  ed to manage the prop-

erty on behalf of the owner . Itis a good idea to
offer at least one phone number as well. The

law further requires that the information be k ept
current in writing to the tenant if the ownership

or management changes.

| F THERE | s A L EASE

Since y ou are lik ely to be the one offering a
lease (or “contr act” or “rental agreement, ”




whatever you call it), take some time and find

or write one that you are comfortable with.

Your lease does not ha ve to be long but it
should co ver all aspects of the tenancy , men-
tioning an vy things that are particularly impor -
tanttoy ou. Thoughy oucandr afty ourlease
agreementy ourself ,itis agoodideatoha ve
your final product check ed by an attorney so
thaty ou know whaty ou ha ve included there is
legal.

Some things to make sure to include:

— name and address of the owner or person
authoriz ed to manage the propert vy

— phone number(s) for landlord and mainte-
nance

— clear listing of what is and is not being
leased to the tenant for ex clusiv e use (dwell-
ing, y ard, parking space or gar  age or carport,
basement, certain appliances, etc.)

— listing of names of all tenants, sa ying also
that no other tenants are allowed without
permission of the landlord

— the amount of rent , due date, and how
rent is to be paid; also which utilities are the
responsibilit y of the tenant

— the term of the lease (month-to-month,
six months con verting to month-to-month, etc.)

— requirement that landlord be notified if
tenant plans to be gone more than seven days

— security deposit cannot be used to cover
expenses during the course of the tenancy

— special prohibitions (pet and noise policies,
illegal activity as cause for eviction, etc.)

— special agreements (See examples.)

— s paces for tenant(s) and landlord and pos-
sibly a witness to sign

Things which must not be included
(by law):

— “exculpatory clauses” (evidence or state-
ments which tend to clear , justif y or ex cuse a
defendant from fault or guilt) which say that

the landlord is not liable for damage or per-

sonal injury to the tenant, the tenant 's guests,
or the tenant ’s propert y

—*“ confession clauses” in which the tenant
admits guilt in advance to any charges for

damages in court
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— clauses which say the tenant will pay the

landlord’s legal fees if they ever go to court

— “asis” or “disclaimer of duty to repair”

clauses which sa vy that the landlord is not re-
sponsible for making repairs which K ansas la w
requires the landlord to do

— clauses which permit the landlord to

enter the property at any time without notice

— clauses which allow the landlord the

right to evict the tenant without proper notice

— clauses which allow the landlord to take
the tenant’s personal possessions

tenant does not pa vy the rent.

if the

Itis possible to mak e changesinleases. Ify ou
and y our tenant agree, cross out what y ou
don’ tw ant, write inwhaty  ou do w ant, and
initial and date in the margin on both copies. If

you w ant to add something, write or t ype itin
on the lease itself abo  ve the signature, then

date and initial the addition. If there is not

room, add another page. Each of y ou should
get a signed cop .

When 'y ou ha ve a written rental agreement,
any later changes or additions should be in
writing also . Our legal system expects that,
once an y part of an agreement is in writing, all
of it should be in writing to be legally binding.

PeT P ROVISIONS

Decide what your policy is and stick with it.
Legally , through leases, y ou can allow some
tenants to have pets and not others. As a
management pr actice though, that ’'s nota
good idea unless you have some clear guide-
lines ev ery one must follow . Don’ t forget that
some people come up with some pretty weird
pets!

Some possibilities:

No Pets  If you say this in a lease, be sure you
don'’t later give verbal permission or “overlook”

the fact that someone has a pet. Make sure

that what is in writing reflects realit y.Youmay
need to further define this also. Does this mean

“no cats or dogs” or “no pets” at all?




Limited In your lease or rules, you might
want to say something like “No more than
two caged birds. Fish limited to one 20-gallon
tank. No other pets allowed. ”

Size and Weight Limits Rather than setting
gener al limits, y ou mightw antto sa vy, “Dogs
no higher than 14 inches or weighing more

than 20 pounds full grown, " or “T enant must
be able to easily carry pet. "~

SPECIAL A GREEMENTS

Whether y our gener al rental agreement is

written or v erbal, if some specific agreements
have been arr anged between the tenant and
landlord, it is a good idea to ha ve these in
writing for the protection of both parties. Such
agreements include special allow ance for a
certain pet or that no pets are allowed, who is
responsible for la wn mowing or snow sho vel-
ing, where a truck or bus used in a tenant 's
business can be park ed, permission to pro  vide
day-care in the home, etc. The la w indicates
that an y agreement requiring the tenant to
tak e care of maintenance, repairs, alter
orimpro vements must be in writing.

ations,

| F THE TENANT OFFERS You A
LEASE

If y ou ha ve not offered a written rental agree-
ment, y ourtenantma ywanttoha veone.Ifa
tenant offersy ou a written rental agreement,

try notto mak e any response immediately
Take the agreement and sa  y y ou will look it
over. That w ay, y ou ha ve time to think about
whether or noty ouw ant a lease and to con-
sider the particular lease priv ately when it is
convenient fory ou.

Kansas la w pro vides that if a tenant offers the
landlord a signed lease, whether or not the
landlord signs and returns a cop y of the lease
to the tenant, if the land lord accepts rent
“without reserv  ation, ” the lease will be binding
on both parties for a term of as much as a

year. What this means is that, if a tenant

offersy ou a signed lease andy ouw antto
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negotiate it further or reject it, it is important

thaty ou write a letter or note to the tenant
saying so b ythe timey ou accept the next
month’ s rent. This note can be on the rent
receipt. It should clearly sa  y that the rent is
accepted “with reserv  ation” and that the of -
fered lease has not been signed b yyou. You
do not ha ve to accept a lease that a tenant
offers y ou.

| F THE TENANT DOESN’'T SIGN
THE LEASE

Likewise, if y ou offer the tenant a signed lease
which the tenant does not sign and return,

then the tenant pa  ys rent “without reserv  a-
tion, " the lease will be binding on the tenant
foritstermoray ear, whichev erisless. If the
tenant does express “reserv  ation, "theny our
rental agreement would continue as month-to-
month or whatev  er it had been before until

you can agree.

PuUrcHASE OF TENANT -O ccupPIED
P ROPERTY

If y ou purchase a propert y where there are
already tenants in place,y  ouw antto mak e
sure of the rental agreement situation. As a
practical matter , what normally happens is

that when the purchaser acquires the business
propert y, the purchaser also acquires its as-
sets, debts and obligations. Therefore, y ou
need to get from the former owner and

confirm with the tenant the t ype of lease or
rental agreement in effect. In K ansas, the
prev ailing consensus is that where the tenants
in place ha ve aterm lease or rental agreement
with the previous owner for a definite term

(i.e. , 3 months, 6 months, 9 months, 12

months, etc.), both the purchaser and tenants
are obligated to honor the terms of the lease

or rental agreement until it terminates.

In situations where a propert y is purchased
and the purchaser does not wish to continue
the rental relationship with tenants who have
term leases or rental agreements, the use of
what is called the “buy out” is an option that




may be considered. This is where the pur- difference between the monthly rent the tenant

chaser and the tenant mutually agree to was paying (difference can be $100 or more
terminate the lease or rental agreement on per month) and that to be paid at the new

the condition the purchaser covers the rea- residence. Agreements should be in writing and
sonable expenses for the tenant 's relocation copies retained by all the parties involved.

within the community and the reasonable

References: K.S .A. 58-2543 through 58-2547, 58-2549, 58-2556, 58-2558, 58-2565; Subleas-

ing K.S .A. 58-2511, 58-2512, 58-2515; Disclosure of Ownership , K.S .A. 58-2551, 58-2554;
Kansas Contr act La w (not detailed here) also applies; 1979 K ansas Supreme Court case  Chelsea
Plaza Homes, Inc. v. Moore , ruling that the K ansas Consumer Protection Act does not apply;

Model Leases can be ordered from Housing & Credit Counseling, Inc.
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ESTABLISHING

In addition to the rental agreement (written or
verbal), a landlord ma y have a list of rules and
regulations. Include them as a page in written
leases. P ost them in rental offices and lobbies
and/or giv e copies to tenants. Thela wsays
that tenants must ha  ve notice of rules and
regulations at mo ve-intime to be boundb vy
them.

Legally , rules and regulations must apply
to all tenants equally , be designed to benefit

the tenants and/or protect the landlord’ S
propert y, be clear enough for tenants to un-
derstand what they can or cannot do , and

cannot be for the purpose of ev
responsibilities of the landlord.

adingan y

When establishing rules, mak e sure they are
nondiscriminatory . An example would be set -
ting of pool rules. R eserving a certain time of
day for “adult swim” would not be legal, be-

cause it discriminates against families with
children. But, reserving a certain time of each

day or hour for “lap swim” only , regardless of
age, would be OK.

There is no limit to the number of rules y ou
can ha ve, buty oumightw antto k eepy our list
relativ ely brief (no more than a page?) so that
you do not frightena  way good tenants. It is
also a good idea fory ou ory our rental agent
to review the list of rules carefully with each
prospectiv e tenant before rental applications
are signed or securit y deposits are paid. If the
rules and regulations for your property do not
suit a tenant s lifest yle, there is no reason to
even discuss a rental relationship further

Tenants get mad when they feel that there are

rules that they are trying to follow while oth-
ers are not bound by them. They suspect that
you either don’'t mean what you say or that
you have favorites.

A Kansas landlord cannot change or add an y
rules or regulations during the term of the

rental agreement unless the tenant v oluntarily
agrees in writing to accept the new or changed
rules.

In a month-to-month rental agreement, the
bestthingtodoify ouw antto change a rule
or regulation is to giv e the tenant written
notice atleast 30 da ysin adv ance ofarent -
paying date. Thatw ay, when the “new” rental
agreement begins, the new rule will be binding

on the tenant.

When the rental agreement is for more than a
month, y ou should giv e notice in writing at
least 30 da ys before the end of the agreement
that the rules and regulations will change as
stated when the rental agreement either

renews or rev erts to month-to-month. This
can be a little tricky when the rule changes
involv e pet regulations, use of common space
or pools, or something lik e that, especially
when y ou ha ve multiple tenants under long-
term leases. Individualiz ~ ed notices based on
lease renew al dates will be needed in such
cases. This means thaty ou could end up
phasing in new rules and regulations o ver a
period of six months to a 'y ear. That will be
awkw ard, but as long as new tenants come in
under the new rules and regulations and y ou
fairly enforce the phase-in on the tenants who
are already in place, everyone will know

what ’s going on and it will be a workable
system.

References: K.S .A. 58-2556.
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M ove-IN INSPECTIONS

Within five days of the day a tenant moves in,
Kansas law requires that you and your tenant
go together through the property and jointly
make a detailed written list describing the
condition. This list is commonly known as

move-in “in ventory ,” “inspection, " or “check -
list. ”

You can use a printed form or just a plain
piece of paper . What is important is that,
when it is signed, it contains all the details of
what condition the place was in and what was
init.

Either by writing two copies exactly the

same, b y using carbon paper , or b y photo-
copying the list when you get done, both you
and the tenant must, by law, ha ve copies of
the list signed by both of you.

If there are discussions at inspection time of

repairs thaty ou will tak e care of , orimpro ve-
ments or repairs that the tenant wants to

tak e responsibilit y for, the inspection list can

be used to make note of those agreements

as well.

The move-in inspection list can be very useful
both to the tenant and to the landlord. For

the tenant, the list should show what items
were wrong with the dwelling at move-in time
so that at move-out the tenant is not

charged for cleaning or repair of those items.
For the landlord, the list should show clearly
what was not damaged or what was in par-
ticularly good condition so that the list can be
used as a foundation to charge the tenant for
any things that happen above and beyond
normal wear and tear during the person’ s
tenancy .

Many times, if a dispute over a security de-
posit goes to Small Claims Court, the judge
will inquire whether the move-in inspection

was done or the tenant may raise that issue

to the judge. Y ouw antto mak e surey ou
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have your copy of the list so that the judge will

not question your intentions or consider you
irresponsible. Some Kansas judges have even
refused to consider landlord claims for dam-

ages where there w as no list for proof , saying
that landlords, as business people, should know
the la w and ha ve their paperwork in order

For your own protection, you should take the
time to make the list as detailed and as accu-
rate as possible. Y ou ma y w ant to fill out a
rough copy of the inventory before you do the
inspection with the tenant. The law says that

you and the tenant are supposed to go to-
gether to inspect the propert y, but it doesn’ 't
say that you have to do all of your writing at

that time. If you have already prepared a rough
copy of the list, you and the tenant can go
through and simply make sure that the list is
accurate, adding or deleting as necessary for
your final cop vy. Ifthe tenantisuna vailable to
do the inspection with you, make sure that you
do the inspectiony ourself an yway. Then, with a
cover letter explaining the circumstances, send

a copy of the list to the tenant. Suggest in the
cover letter that, if there is anything missing or
inaccur ate, the tenant should let y ou know .
Keep a cop y of both the co ver letter and in-
spection list for your file; this should take care

of your responsibility if there is some question
about the list later

Move-out inspections with the tenant present
are not required by law in Kansas but they are
a good idea. If it is possible for you to arrange
a joint move-out inspection with your tenant,
you can both go through together with the
original move-in inventory and compare, dis-
cussing at the time whether there is cleaning or
repair work thaty  ou feel is the tenant  's re-
sponsibilit y. If the pressure of going through
the dwelling with the tenant and making your
decisions or observations instantly seems too
much, go through yourself first, then meet the
tenant to discuss what you observed.




References: K.S.A. 58-2548; 1982 K  ansas Court of Appeals case Buettner v. Unruh , re:
when mo ve-inin ventory w as not done; Model Mo ve-In Inspection F  orms can be ordered from
Housing & Credit Counseling, Inc.

KEEP YOUR RELATIONSHIP B USINESSLIKE

This handbook explains the legal relationship between landlords and their tenants,

but you must also keep in mind that this is a business relationship. Many tenants

have begun to realiz e this and are handling their affairs accordingly . In order to
develop a good business relationship with your tenant, you must likewise develop
good business practices.

You should mak e certain that an y agreement betweeny ou andy our
tenant is written and that each of y ou has a cop v.

You should alw ays correspond with the tenant in writing, making a cop y
of each letter fory ourself . If v ery important, send letters b y certified
mail (where you get a return receipt) or deliver in person with a witness.

That w ay, the tenant cannot claim that he or she nev er receiv ed y our
letter .
Keep a file on each tenant. In ity ou should ha ve a cop y of y our rental

agreement and your move-in checklist, further correspondence or

agreements that you've had with that tenant, copies of any maintenance

notes that y ou’ve made about work on that particular tenant 's unit, and
copies of any receipts that you have for work that you have done on that

unit that w as the tenant ’s responsibilit vy.

Whether your tenants have requested maintenance in writing or not, you
should keep a log of each maintenance request when it comes in by date,
problem, and address so that you can go back and check off maintenance
as you have taken care of it. This log can also include, in some manner
that is comfortable for you, a list of improvements or regular maintenance
that you plan to do on each of your units.
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ReNT, COLLECTION
AND LATE CHARGES

SETTING RENTS

This book will not deal with how to set your

rents in detail. In gener  al, y ou should ha ve
an idea of what rent can be charged iny our
mark et and what incomey ou nheed fromy our
propert y before y ou ev er purchase or other -
wise acquire y our rental propert .

To check mark et rental r ates, try three basic
sources. First , check the newspaper or

other published rental listing, mak e tele-
phone inquiries, and actually go and look at
properties that are a  vailable to see what
kind of properties are a  vailable for what
price. Second , ask other landlords what

they are getting from their properties.

Third , if there is a Board of R ealtors, Land-
lord Association, or other professional group
iny our area that might ha  ve some statistical
information, y ou could check with them.

To judge what incomey  ou need, y ou should
have a budget for each ofy  our properties.
Set for at least oney  ear, this budget should
show y our expected expenses for purchase
payments, utilities, tax  es, insur ance, routine
maintenance, major maintenance reserv e,
etc.; expected off-sets such as tax deduc-

tions (depreciation, interest, etc.); tax shel-

ter factorsy ou ma y ha ve; and desired cash
profits, if an y. Obviously , y ou ma y w ant to
consult with y our accountant on this.

Then, sety our rents reasonably . Settoo low ,
you ma y ha ve trouble attr acting the qualit vy
of tenants y ou desire. Settoo high,y oumay
have trouble attr acting or k eeping an y ten-
ants at all. Plan ahead so that y ou do not

find that you need to raise the rent during

the lease term (when you can’t) or more

often than once a year (which will cause you

to lose good tenants).
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RENT RAISES

Kansas la w does not limit how much or how
often rent can ber aised. The only ex ception

to this is that retaliatory rent r aises and
service decreases are illegal. (See “No R e-
taliation” subsection in Evictions chapter J)

Because arentr aise is similar to an eviction,
you do ha ve to giv e adv ance written notice.
If the tenancy is month-to-month (written or
verbal), at least 30 da  ys’ notice in writing in
adv ance of a rent -paying date is required;
week -to- week tenancies require a week’ S
notice; etc. Ify  our tenant is under a lease

for a term of six months, a 'y ear, or what -
ever, and the lease does not ha ve an “esca-
lator ” clause allowingy outor aise rentdur -
ing the term,y ou will ha ve to w ait until the
lease ends or renews.

Check the lease to see if it has an y language
about rentr aises and renew als. If not, and
you w ant the tenant to sta vy after the initial
termis up , treat it as a month-to-month

from that time on and giv e notices accord-

ingly .

It is a good idea to giv e more than the mini-
mum notice required — for instance, giving

45 da ys’ notice in a month-to-month ten-

ancy. This giv es tenants time to decide

whether they can pa vy and, if not, time for
them to giv e you a full legal 30-da y notice to
quit. (The pressure of forcing tenants to

decide in one da y whethertosta yormo ve
can ha ve negativ e consequences for all
involved.)

Changes in who pays for utility services and
decreases in services provided by the land-
lord to the tenant are considered the same

asrentr aisesintheey esofthela w.




COLLECTIONS

Rent should be paid in full on or before the
rent -paying date.

It is important that if y ou accept late rent,
you do so only “with reserv  ation of all
rights” in writing. Note on the receipt that

the late rent pa yments are not acceptable
and that the due date w  as “X.” Note also
that the pa ymentis a partial pa  yment for
the entire rent period, not a pa yment in full
for “X” number of da  ys, with the remainder
to be applied to the other . You don’ tw ant
your tenants to get the idea that they can

pay by the da y. Also, the la w indicates that
continued acceptance of late pa  yments of
rent b y the landlord can reduce some of the
rights thaty ou ha ve to evict.

If y ou arr ange a pa yment plan that is differ
ent from the rent period, it should be in
writing to protect both parties. F
on a month-to-month agreement, y
agree that the tenant can pa y half the rent
on the 1st and half the rent on the 15th.
Having this in writing would protect the

tenant in that it would show whether the
arrangement w as indefinite or for a certain
period of time; it would protect y ouby
showing clearly that the tenancy is still
month-to-month, not two weeks-to-two

weeks.

LATE CHARGES

Late charges are optional. Common r ates
are either a $10 or $15 fix ~ ed charge after
the 5th or the 10th of the month, or a $1

per da y charge that accumulates from the
date the rentis due. T 0 avoid “ex cessive
interest” implications, it is advisable to limit

a late charge to 10% of the monthly rent.

An issue here is possible conflict with Kansas
usury (excessive interest) laws.

Late charges can be useful to encourage
tenants to pay rent on time but sometimes
the reverse happens and tenants see it as

or instance,
ou might
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you expecting and okaying late payments.
The law does not say anything for or against
late charges on rental agreements in Kan-
sas. You need to establish them iny our
original rental agreements or you will have

to wait until the agreements renew (new
leases or at least 30-day written notices)
before y ou can start charging. Y  ou cannot
charge late fees unless they are a part of

the rental agreement.

If a tenant refuses to pay late charges, you

can give regular or 14/30 type eviction

notices. Late charges can be included in non-
payment of rent eviction suits, but a judge

may not allow you to pursue such a suit for
non-payment of late charges alone. Court
experiences on collecting late charges are

mix ed. Gener ally, judges tend to a ward no
more than a month or so total to the land-

lord.

Some landlords encourage promptness by
offering discounts for early rent payments or
setting the rent due at a lower level if paid in
full prior to the rent date. Some apartment
complexes have “Early Bird” programs
where prizes are awarded on a monthly or
yearly basis to tenants who pa y early .

ReENT W ITHHOLDING

Kansas law does not provide for tenants, of
their own accord, to withhold or “escrow”
rent. The law doesn’t say they can, and it
doesn’ t say they can’ t. Tenants who tak e
such action risk eviction action from their
landlords. (Ordinances in Manhattan and
Atchison, Kansas, provide for escrowing of
rent under certain conditions. These are the
only exceptions to this rule to date.) Of
course, if a tenant of yours tries this as a
“last-resort” attempt to get you to make
needed repairs, you should consider making
the repairs, making adjustments (if appro-
priate) in rent due, and forgetting about it.

A successful “warranty of habitability” counter-
suit in an eviction case could be costly




“Repair and deduct” is also not provided for

by Kansas law unless there is a “good faith”
written agreement between landlord and

tenant. Again, use good judgment about the
entire situation beforey  ou refuse such an

arr angement. If y  ou choose not to accept a
rent deduction and go to court, it is usually
cheaper for both tenant and landlord to settle
disputes o ver repairs in Small Claims Court
rather than through eviction suits. K ansas la w
requires that the rent be reduced in proportion

to the reduced v alue of the propert vy until
repairs are complete if a rental propert y has
been damaged b vy fire or casualt y so that its
“use and habitabilit vy ... is substantially im-
paired ... and continued occupancy (of part of

the unit) isla wful ...” Inan Yy situation where

you allow a rent adjustment, mak e sure there
is a written record and that, when appropriate,
you ha ve copies of bills and receipts.

No DISTRAINT For RENT

Unless there has been an “abandonment " or
the tenant has left possessions in the propert y
after an apparent mo  ve-out (see Notice to
Terminate from T enant chapter for “ Abandon-
ment " and Evictions chapter for “Disposal of

Lefto ver P ossessions”), a landlord in K ansas
does not havetherighttotak eatenant 's
propert y and hold it until the tenant pa ys
money that is due. Thela  w pro vides only for
legal action and court -appro ved collection
procedures.

References:
Casualt y, K.S .A. 58-2562; Liens, K.S
of Manhattan Ordinance #3081 and Cit
for escrow of rent under certain circumstances.

K.S .A. 58-2543, 58-2545, 58-2546, 58-2572; Damage or Destruction b
A. 58-2567; Bad Checks, K.S
y of A tchison Ordinance #5950, Section 34-19, pro vide
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y Fire or
A. 36-206 and 36-207; Cit y




| LLEGAL AcTiviTy [/ “P  ARTY SHACKS”

Kansas la w declares v arious activities “common nuisances” and pro vides that landlords
and their properties could suffer serious restrictions or penalties if landlords are a ware of
the illegal activities and ha  ve not made “bona fide attempts to abate” them.

“Common nuisances” include the tenant using the propert y, or knowingly allowing others
to use the propert v, for:
gambling

|
I promoting obscenit vy

I promoting prostitution

i illegal drug use or sale

i habitual illegal sale orex  change of alcoholic or cereal malt bev erages

i habitual illegal sale orex  change of cigarettes or tobacco products

If a person on the propert vy is arrested for an y of the abo ve listed common nuisances,
the attorney gener al, cit y, count y, or district attorney ma y call for a hearing with the
courts to determine whether the illegal activit y occurred on the owner  ’s propert y. The
owner ma y be giv en notice of this hearing which will be held within 30 da ys of the
notification. If the court finds through preponder ance of evidence that an unla  wful act
occurred, the illegal activit ~ y shall v oid an y lease that the tenant holds. P ossession shall
then return to the owner who ma y evict the tenant. If the owner does not begin the

eviction process within 30 da  ys after the court decision, the attorney gener al or the
city, count y or district attorney ma  y proceed to file a petition of their own.

“Bona fide attempts to abate” are:
i notif ying the authorities in writing of suspected activit y
i 3-day, 14/30-da vy, and/or 30-da y eviction notices to the tenant
1 careful screening in the first place

Owner remedies pro vided b y the la w are:

i if a tenant has maintained one or more of the abo ve “nuisances, " or
allowed someone else to do so and a court hearing affirms that, the
rental agreement (written or v erbal) becomes nulland v oid and the

landlord ma y then start eviction proceedings immediately

Possible penalties to landlords who do not mak e “bona fide attempts” when they are
aware of “common nuisances” are:

1 propert y can be padlock edforupto2y ears

i landlord ma vy be required to post a bond with the court

1 fine of up to $25,000 (can additionally be imprisonment for up to a 'y ear
in the case of liquorla  w violations)

1 court could require landlord to pa y legal fees of prosecution and court costs

I any costs assessed b y the court against the landlord will be filed as a lien
against the propert yinvolved

References: K.S.A. 22-3901 through 22-3904, 41-805.
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TENANT RESPONSIBILITIES
AND |MPROVEMENTS

—
= ye

M AINTENANCE

Your tenants are responsible to maintain y our
propert y in as good a condition as possible. This
means that they should use the structure and
appliances carefully and as they were intended,
mean while k eeping ev erything reasonably clean.
This also extendstoy our tenant 's family and

their friends, guests, and their pets. An y dam-
age done to the propert vy is the tenant s respon-
sibilit y to either pa y for or repair . (This can

include insur ance deductibles where major
damage is tenant-caused.)

Some tenants will offer to mak e repairs them-
selv es, to hire someone they know ,orgeta
family member totak e care of something for
which they are responsible in order to sa ve
money . You ha ve therightto sa y no and hire
your own help or do the work y ourself and
charge the tenant. Ify ~ ou w ant to let the tenant
tak e responsibilit y for repairs, depending on how
major the work is,y ~ ou might w ant to ask for
references sothaty ou are satisfied that the
work to be done ony  our propert y will meet the
standardsy oudesire. Y ouma y alsow antto
checky our insur ance policy for liabilit  yissues.

If tenants, with or without y our permission,

mak e repairs or impro  vements which lea ve your
propert y in unacceptable condition, y oumay
have it repaired again either at that time or at

mo ve-out time and be compensated financially

B EHAVIOR
Tenants are responsible for their beha vior and
that of their family , friends, guests (in  vited or

otherwise) and pets.

Kansas law requires that tenants must make
sure not to “disturb the quiet and peaceful

enjo yment of the premises by other tenants.
This goes for neighbors too.
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Although your tenants may sometimes plead

“no responsibilit y,” this responsibilit y for guests
means that in a roommate situation, room-

mate “X"can be legally liable for the friends of
roommate “Y” . It also means that tenants are
responsible for the behavior of anyone to

whom they give keys.

P ROBLEMS

When an item comes up and y ou can’ t settle it
immediately , the best thing to do is put the
problem in writing. If there are damages or
maintenance that need to be done, perhaps at
firsty ou will simply w ant to write the tenants a
note asking themto tak e care of the particular
maintenance or repairs or pa y a certain amount
of money , either in adv ance or afterw ard, to
covery our costs. In the case of a beha vior
problem, y our first note needsto sa  y specifi-
cally what beha vior is the problem and what
needs to be done to correctittoy our satisfac -
tion. Mak e surey ou state a specific deadline in
your note, both for the tenant 's benefit and for
yours.

If the note doesn’ t solv e your problem, there
are a number of options that landlords ha veto
get money or action from tenants:

14/30-day Notice Fourteenda ysofan y
thirt y-day period can be usedasaw  arning in
month-to-month tenancies and also to break a
lease if necessary . (See Evictions chapter for
details.)

Local Housing Code Officials can be called
out to inspect, write up, and prosecute tenant
violations where there is a local housing code.

Small Claims Court Use either during or
after tenancy to collect amounts due. (See
Small Claims Court chapter for details.)




Security Deposit Deductions can be used to
cover “damages. " (See Securit y Deposit
chapter for how to put a value on damages as
well as for the withholding process.)

Eviction  Use a 30-da y notice for month-to-
month or as noted in the lease for long-term.
(See Eviction chapter for details.)

| MPROVEMENTS

Many times tenants w  antto “impro ve”y our
propert y by painting, installing bookshelv es,
hanging speak ers or plants, orb y doing other
things. What man vy tenants think are “im-
provements” many landlords consider dam-

age!

Itis important thaty ~ ou mak e it clear to
thetenantatmo ve-intimethat any physical
alterations to your property require your

written permission — your permission at least,

but written is best. It seems that having writ-

ten agreements causes people to consider

more seriously what is in volv ed. F or instance,
if atenantw ants to paint, itisiny  our best
interest to know whatt  ype of paint, what

color, and what skills the tenant has in paint -
ing, and to mak e sure that the tenant under -
stands that if an y damage is caused to the

propert y in the course of the impro vements,
he or she will be liable.
Tenants should also know that an y time they

permanently affix an  ythingtoy our propert v, it
legally becomesy ours. Therefore, if a tenant
wants to remove an item at move-out time

and tak e it with him or her ,youneedto mak e
sure, if you allow removal, that the tenant

knows your property must be restored to its

original condition (e.g. , fill holes and spot

paint). This should be in writing.

References:

K.S .A. 58-2543, 58-2555, 58-2558, 58-2564; P

ossession, K.S .A. 58-2570.

These cities currently ha
the Housing Code and they sa

“occupancy” in the title), not the building code, z
code, or some specific code.

Abilene Galena
Anthon y Garden Cit y
Atchison Goodland
Augusta Great Bend
Baxter Springs Hays
Belleville Hoisington
Beloit Independence
Bonner Springs Junction Cit y
Chanute Kansas Cit y
Colby Lawrence
Dodge Cit y Lenexa
Emporia Liber al

H oUSING

ve Housing Codes. Ify
y that they’v e nev er heard of it,
where. Andy ou w ant the Housing Code (it ma

COoDES

ougotoy ourcit yhalland ask foracop vy of

INSIST ! It 's there some-

y also sa y “propert y” or “maintenance” or
oning code, electrical code, plumbing

Lyons Plainville
Manhattan Russell
McPherson Salina
Merriam Shawnee
Minneapolis South Hutchinson
Neodesha Sterling
Newton Topeka
Norton Ulysses
Olathe Wellington
Otta wa Wichita
Paola Winfield
Parsons
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| ANDLORD RESPONSIBILITIES
AND | MPROVEMENTS

KaNsaAs L aw

If a place y ou are renting out is not in compli-
ance with state la w and the rental agreement
at the time tenants are to mo ve in, K ansas
law says that the tenants ha  ve the right to
give you a written fiv  e-da y notice (doesn’ t
say from when or to when), mo ve out, and
get all of their money back. If an unaccept-

able condition is deemed willful and not in

good faith, a tenant can ev  en get 1-1/2 times
the rent or 1-1/2 times his or her cash losses,
whichev er is greater .

In Steele v. Latimer (Warr ant y of Habitabil-
ity), a 1974 K ansas Supreme Court decision,

a Wichita woman and her fiv e children were
awarded the refund of a substantial amount

of back rent in an eviction case because the
landlord had knowingly not made needed

repairs. Since then, citing this case and pro Vi-
sions of the K ansas R esidential Landlord and
Tenant Act, man y tenants ha ve successfully
defended themselv es and won counterclaims
based on the “implied w  arr ant y of habitabil-
ity” that all landlords in K ansas are expected
to pro vide places that are basically decent,

safe and sound.

Specifically, you are required to:

— Keep your rental unit in compliance
with cit y or count y building or housing

— Maintain areas of the building and

the grounds outside which are open to all
tenants. Common areas  such as hallw ays,
parking lots, stairw  ays, sidew alks, and laun-
dry rooms are a few examples.

— Make sure there is
hot and cold running

an adequate supply of
water

— Supply heating facilities capable of main-
taining adequate room temperatures. Check

codes .
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local housing and building codes, if you have
them, for more specifics.

(On these lasttwo , the landlord does not neces-
sarily ha veto pa y for the utilit y services, but he
or she must pro vide the equipment and it must
work.)

— Maintain all electrical, plumbing, sanitary,
heating, ventilation, and air conditioning
systems in good and safe working order

— Maintain all appliances that are pro vided
with the propert . This includes such things as
stove, refriger ator, and window air conditioners.

(If there is an appliance in the propert ythaty ou
do notw ant to be responsible for buty ou are
willing to lea ve for the tenants for their use, y ou
should note that in writing to the tenant and

keep acop vy.)

—Make sure  there is some w ay to appropriately
store and remove garbage and trash from the
premises. Y ou do not necessarily ha veto pa y for
these services, buty ou must mak e sure they are
available.

Tenants ha ve the right to expect that repairs and
routine maintenance items get tak en care ofin a
reasonable amount of time.Y  ouneedtok eepin
mind that “reasonable” in this case ma y, unfortu-
nately , be a little less time than y ou would allow
if the repair or maintenance w asneedediny our
own home. P artofy our responsibilit y as a land-
lord is to pro vide service and, whereasy  ou might
decide to liv e with some problem or let some-
thinggoiny our own home becausey ou had
other priorities, a tenant ma y not feel the same
way and does not ha ve that responsibilit .

You could be liable for damages (money
losses) to the tenant if you do not take care of
maintenance or repairs in a reasonable amount
of time. For instance, if a refrigerator goes out,
for the first 24 hours the law may look upon




the ev entas an“actof God. " Afterthat,ify ou
have not tried to provide repairs or replacement at
least on a temporary basis, you might be liable for

the tenant ’s food spoilage and/or for the tenant
having to eat out for a time. Another example

would be where heavy rains cause unexpected
flooding in below-level rooms or apartments. The
tenants should try to get the furniture up on blocks

or do whatever can be done on an emergency

basis to prevent damage to the property and
furniture. But, after that, the landlord has a respon-
sibility to respond on an emergency basis -- get

the carpeting water-vacuumed or even pulled up,

tak e care of drying out the unit and/or , Iif neces-
sary, tempor arily or permanently relocate the
tenant. Major problems are usually covered by
insurance. Regardless, the landlord needs to act.

OTHErR CODES
el. You

our prop-
ou and againsty  ou.

Other codes exist at the state and local lev
should learn about those that apply to y
erties. They can be used for y

Structures housing three or more residential rental

units must be in compliance with the Kansas Life
Safety Code . That code requires smok e alarms,
does not require fire extinguishers, and gener ally
requires two safe exits from an y building. Local
governments that adopt their own fire codes can

mak e them stricter , but not more permissiv e than
the state’ s. Check withy our local fire department

to seeify ouha ve alocal code. If not, questions
can be directed to the State Fire Marshal in T

at (785) 296-3401.

opeka

Getacop yofy ourlocal housing code, if there is
one. (See Housing Codesbo  x on page 34.)

What is the difference between a “building” code
and a “housing” code ? A housing code is what
people normally call a “performance code” in that

it sets out standards for housing that is already
constructed in terms of how things should be or

how they should work. For instance, a housing

code will say that there should be adequate hot

and cold runningw  ater but will not specif  y what
kind of pipesthereha vetobetocarrythew  aterto
the tap . That is performance. A building code, on

the other hand, specifies exact materials and
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construction and installation methods for the

systems and structure of houses. Building codes

gener ally apply only to new construction and to
substantial repairs orimpro  vements made to
existing housing. A building code ma y require
certain kinds of plumbing or wiring in new con-

struction; howev er, ify ou ha ve an older propert vy
that has plumbing or wiring that is no longer
recommended, as long as it works and is safe, it

will be oka y as far as housing codes go

Be aware of ordinances thatco  ver water —for
instance, cleanw ater for wells.

Many counties ha ve ordinances about  noxious
weeds and other nuisances . These ordinances
have language abouto ver-grown gr ass and
weeds, as well as prohibitions against storing of

junk, etc. on residential propert y.

Some cities and counties also ha ve ordinances
defining and controlling abandoned or junk
cars .

Ify ourlocalunitofgo vernmenthasan vy of these
codes, it should ha ve inspectors to enforce them.
Voluntary inspections should be a vailable at no
charge. After observing problems, inspectors

gener ally send letters giving the responsible part y
(tenant or landlord) ten to sixty days to correct
problems. Most codes allow for extensions of time,

if needed. A ta certain point, the codes usually giv
the authorities the power to tak e care of the
problem and bill it to the person or propert yin-
volv ed and/or tak e the responsible person to court
and get judgment for fines or jail.

UTILMES

Mak e sure, whethery  our agreement is written or
verbal, thatwho pa  ys which utilities is clear

If the tenants are responsible to pay any utilities

and their usage is the only usage to be billed to
thatmeter , mak e sure that the billing with the

utilit y compan yisinthetenant ’'sname.Man y
landlords get stuck with large bills because they

have tried to do tenants a favor and have left

utilit ybilingsinthelandlord  sname. If a prospectiv
tenant has beenrequi  red by the utility to putup a




Rats and Roaches:

when they exist because of a landlord’
there were no pests when tenants mo

Ventilation:
tion system which is in good working condition.

room.

dwelling unit.

Lighting:
three or more units must be adequately lighted b
Structural Maintenance:

railing if they are over three feet off the ground.

safe stor age of food must maintain

times.

The landlord is required to deliv
roaches must be exterminated when they are found in buildings with more than one apartment or

s improper maintenance. In a single-family house where
ved in, the Code sa ysit’s the tenant ’s problem.

Heat: Itis the responsibilit  y of the owner to pro
atemper ature of at least 65 degrees at a distance of three feet abo

Exits: There must be two exits to a safe and open space at ground lev

Ev ery room, including the bathroom and kitchen, must ha
or one outlet and one w  all or ceiling fixture. Each public hall and/or stairw

ExamMPLES FrRom TorPeka’s HousiINg CoDE

Screens:  Screens and screen doors are required on almost every dwelling unit.

er units to tenants pest  -free. R ats and

Every room mustha ve awindow or , inthe case of a bathroom or kitchen, a v entila-

vide a heating system that is capable of heating to

ve floor lev el in ev ery habitable

elin from each lev el in each

Locks: There must be safe, functional locking devices on all exterior doors and first-floor windows.
Padlocks on the outside of exterior doors are prohibited.

ve at least two electric outlets
ay in a building with

y natur al or electric lights at all times.

The building and foundation must be maintained watertight, rodent-
proof , and in good repair . Staircases must be stable with hand r

ails. P orches and steps mustha vea

Kitchen:  The sink must be in good working condition. The drainage must flow into an approved
sewer system, and it cannot leak into storage cabinets or shelves. The refrigerator or device for
atemper ature of between 32 degrees and 45 degrees F
under ordinary maximum summer conditions. There must be adequate hot and cold water at all

ahrenheit

deposit and doesn’ t ha ve the money , y ou prob-
ably don't want that person as a tenant.

Particularly in the winter ~ , man y landlords fear
that tenants willlea  ve or not pa vy bills and
utilities will be shut off without the landlord’ S
knowledge causing damage such as froz en
water pipes. Leaving the utility in your name or
having an arrangement with the utility where it
automatically reverts into your name when the
tenant orders a shut-off is risky since high bills
could accumulate in your name before you get
your first statement and realize what has
happened. The best thing to do, if possible, is
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to leave a written standing order with the utility
company that you will be notified whenever a

shut -off is imminent. A tthat point,y ou can
decide whetherto ha ve the utilit y reconnected
iny our name or mak e other arr angements.

If you pay the utilities (utilities are included in the
rent), make sure you pay them! If a landlord is
responsible for utility payments and the utility
ends up being cut off while the tenant is in place
either because of the landlord’ s direct request or
for non-payment of bills, the landlord can be
liable for as much as one and a half times a




month’ s rent or one and a half times the actual
damages the tenant suffers, whichever is

greater . Sticky situations can dev  elop when
utility bills are split either with the landlord re-
ceiving a bill and billing one or more tenants for
reimbursement or when a landlord tells tenants,
“You divide it up howev  eryouw antto .” There is
serious question whether this type of arrange-
ment is legal the way the laws that the Kansas
Corporation Commission administers are writ-
ten. (Language in them prohibiting resale of
utilities is what is in question.) If you set up

some arrangement like this, it is important that

full disclosure of utility bills and expenses be
included and that you be willing to work with
tenants to figure out what their share of utility
payments will be. The following is an example of
a situation that could occur: In an up-down
duplex, the downstairs tenant is at home all day
with the heat on pretty high; the upstairs ten-

ant, who is at work all da y, comes home and
finds the apartment so hot that he has to open
the windows to be comfortable. Y ou then find
the upstairs tenant not wanting to have to pay
his share of the bill because he is not there all

day and wouldn't have had the heat on had the
bill been in his control versus the downstairs
tenant saying that the bill was high because the
upstairs tenant alw  ays opens the window
Obviously , some accommodation can be made
by adjusting vents and so on so that the up-
stairs apartment is not overly heated, but a set-
up like that is always going to be difficult. The

best solution is normally to either include the
utilities in the rent or separate meters and
separate heating/cooling appliances altogether
so that the tenants are only responsible for

what they actually use.

Weatherization and insulation ma y be worth
considering even though it is not required by
state la w or local codes in K ansas. W ell-spent

weatherization and insulation money can pay
for itself in a short period of time in terms of
lower utility bills, more comfortable living
spaces, and long-term, satisfied tenants.

If you are housing low-income tenants, there
periodically are government programs which
provide utility payment and weatherization
assistance to low-income people even in rental
property as long as the landlord agrees not to
evict the tenant without good cause or raise the
rent within a certain period of time. These pro-
grams might be worth looking into.

MakiING REPAIRS AND
| MP ROVEMENTS

Don’t promise an ythingy ou can’ tdo. You are
better off to surprise a tenant with a major
improvement or repair than to promise one and
discover that you can't do it as soon as you
thought.

Some types of repairs and improvements are
easiest to do when your property is vacant.

Howev er, if y ou ha ve good tenants in place and
you expect them to sta y, you do ha ve the right
to go ahead and work while they are there. As

you plan the work and the timing, you need to
attempt to have as little inconvenience for the
tenants during the course of that work as you

would have for yourself if the work was being

done on your own home. Make sure your
contractors or workmen show your tenants the
same courtesy y ou would. Y ou should not ha ve
liability to your tenants for displacement or
inconvenience unless, due to your negligence,

the situation gets entirely out of hand in terms

of time or other inconvenience.

References:
2569, 58-2572; P
v. Latimer  established “implied w
Jackson v. Wood established that landlords ha
as for tenants; Utilit
Kansas Corpor ation Commission (KCC go

local go vernments and priv  ately owned utilities ex
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K.S.A. 58-2543, 58-2549, 58-2553, 58-2559, 58-2561, 58-2562, 58-2563, 58-
ossession, K.S .A. 58-2552, 58-2566; 1974 K
arr anty of habitabilit y”; 1986 K ansas Court of Appeals case
ve the same responsibilities to pro
y compan Y “tariffs” can be obtained from each utilit

verns all K ansas public utilities ex
cept those in the K ansas Cit y metro area).

ansas Supreme Court case  Steele

vide for guests

y compan Yy or from the
ceptthose owned b vy




L. ANDLORD ENTRY
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Kansas law says that you can enter your

tenant ’s premises for the following reasons:

1) to inspect it; 2) to make necessary or

agreed repairs, alter  ations or impro vements;
3) to show it to prospectiv e workmen, buy ers
or tenants. Howev er, y ou can enter only at
reasonable times, after reasonable notice
(usually 24 hours)toy  our tenant, and only
with the tenant  ’s consent. The only time that
you ha ve theright to entery  our tenant ’s
propert y without that tenant  's consentisin a
dire emergency in  volving potential loss of life
or propert y (such as the place is on fire, y ou
think the tenant is dead inside, ory Ou Sus-
pect the pipes ha ve burstand w ater is run-
ning out the windows). Y  ou are not to use the
right of entry to har  ass tenants; neither are
tenants supposed to refuse reasonable re-
guests for entry . Lease pro visions giving
landlords the right of entry cannot ex empt
them from the abo  ve requirements.

“Reasonable notice” is somethingy ou and
your tenant ha ve to decide together . Ify our
tenant doesn’ t care whethery ou call in ad-
vance of wheny oucome o ver, or ev en would
just as soon not be there when y ou're there,
fine. Not all tenants feel that w ay. Although
Kansas la w does not specif vy “reasonable
notice, ” tenants seem to prefer from one to

twent y-four hours. Around the country , State
laws giv e as much as fort y-eight. If tenants
want a certain amount of notice so that they

can mak e arr angements to be at home, the

tenants need to be willing to tell y ou times
that they can be there and giv e you phone
numbers or other appropriate, relativ ely easy

methods for reaching them. If it is impossible

to arrange a mutually agreeable time, the

tenants should be willing to consider whether
someone else, for instance a friend or family
member , could be there in their place. Ev ery -
one must be flexible.
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“Reasonable time” depends on the sched-
ules of both landlord and tenant. If the tenant

works 3 to 11 and wants to be at home when

the apartment is entered, reasonable time

might mean 8 a.m.to 2 p .m.and an ytime on
days off . A mother withy  oung children has the
right to ask not to be disturbed during nap

time. On the other hand, tenants need to
accommodate the schedule of a landlord who
works an 8 to 5 job and needs to mak e repairs
on ev enings or on week ends, orto mak e sure
to allow weekda Yy entry to a contr acted repair
person who might charge extr atocome out -
side normal business hours.

It is best to establish “reasonable time” and
“reasonable notice” withy  our tenant, prefer -
ably in writing, early in the tenancy . That
should eliminate man y misunderstandings and
problems.

ENTRY W HEN T ENANTS

ARrRe Our

A good pr actice, ify oufindy ou must enter
when tenants are not home, is to lea ve a note.
This will let the tenants know who w as there,

when, and what for — a reassur ance thaty ou
are taking care ofy  our business. It will also
allay their fears if they come home and find
something amiss or neighbors tell them some-

one w as seen entering while they were out.

This applies ev en when adv ance notice has
been giv en.

Many large companies use duplicate or tripli-
cate “work order” forms and leave copies for
tenants whenever maintenance is performed.
(This gives them a good way to track the
activities of their maintenance people and to
monitor time spent on certain jobs and on
certain units as well.)




| F THE TENaNT CAN'T BE
R EACHED

If the tenants can’ tbereached b y phone
(don’ t answer or don’ thaveone),y ouhave
been unable to contact them at the propert Y,
and y ou ha ve failed at reaching them an y
other w ay, y ou can still safely arr ange entry .

Go to the propert y and tack or tape a note

on the door (perhaps with a witness if y ou
think there’ s a chancey ou’ll ha ve trouble
later on) sa ying that, unless the tenants
contacty ou to mak e other arr angements,
you are planning to enter the propert y at “X”
time (usually the nextda  y)to do “X” (what -
ever y ou need to do). K eep acop yofy our
note and the date and time y ou posted it. A t
your specified time, unlessy  ou ha ve heard
otherwise from the tenants, feel free to go

ahead and let yourself in and do what you

need to do.

The la w does sa y that if the tenant has been
or has said he or she will be gone for more
than thirt y days, the landlord can enter
whenev er it is “reasonably necessary

”

PENALTIES

If a tenant refuses to allow y ou legal
entry , that tenant can be held liable for
any “damages” (money losses) that y ou suffer .
This can include such items as ph ysical dam-
age that worsens because it is not repaired in
time, ev en loss of rent in some situations if

you ha ve not been allowed to show the prop-

erty. It can also include the costs of y our
expenses to gain entry (locksmith, brok en
window) if the tenant had not allowed y ou to
have a k ey.

The law also allows y ou to get court orders to
gain access and allows 'y  ou to evict tenants
who unreasonably refusey  ou entry .

On the other side, tenants ha ve the same
rights and remedies (damages, injunctions,

notices to quit) if landlords enter unla wfully ,
mak e unreasonable demands for entry , Or use
the right of entry to harass.

A practical w ay to look at this, in order to talk
yourself out of entering illegally ,isthaty ou
could really get stuck if something turned up
damaged or missing.

References: K.S.A. 58-2557, 58-2565, 58-2571.
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30-D Ay NoTicE

If a tenant who is renting from month-to-

month decides that he or she w ants to
mo ve, that tenant is required to giv e the
landlord a written notice at least 30 da ysin

advance of arent pa ying date sa ying that
the tenant is planning to mo ve out. K ey
words are written  (no ex ception) and rent-
paying date  (other dates will not do unless
the tenant and landlord agree). This applies
whether the rental agreement is written or
verbal. If the tenancy is week -to- week or
two weeks-to-two weeks, the notice require-
ment would be the equiv  alent of the rent
period (one week’ s notice in adv ance of
a rent paying date for week-to-week ten-
ancy, etc.). K ansas la w pro vides that mili-
tary personnel with “orders” , who ha ve
month-to-month written or verbal agree-
ments, are required to give only fifteen (15)
days written notice.

WHEN THERE | s A L EASE

If there is a written lease or rental agreement,
you need to check that document for what it
says about notice. F  or instance, though the
state la w requires a 30-da y notice to be from
rent -paying date to rent -paying date, if a lease
simply sa ys “thirt y da ys’ notice in writing, "
then that tenant  ’s notice would not be tied to
rent dates. Also , some leases require more
than thirt y da ys’ notice. As long as the
landlord’ s requirement for notice is similar and
the period is not what the courts consider
excessive, then the notice period stated in the
lease would be what is required. Some leases
require less than a 30-day notice or don't
require a notice in writing. The court would

lik ely uphold an y notice period of less than
thirt y da ys from tenant to landlord as long as

it had been agreed to by both parties.
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It is important to have a renewal clause pro-

viding renew al for an equal term or month-to-
month. Otherwise, ify  our lease just ends and
the tenants mo ve out without notice, don’ t be
surprised!

14/30-D Ay NoTicE

Another kind of notice a tenant can give

to a landlord is what is called a 14/30-day
notice. This notice is tied to rent-paying

dates and can be given by a tenant to a
landlord when the landlord is in violation of a
maintenance or rental agreement responsi-

bilit y. A tenant must giv e thist ype of notice
to a landlord on or before a rent-paying

date, stating what items the landlord needs

to tak e care of , and giving the landlord at
least fourteen days to take care of the

items or at least begin a “good faith” effort

to do so. The notice should further state

that if these items are not taken care of

within the fourteen days, the tenant will be
leaving on the thirtieth day (or the next
rent-paying date, whichever comes later). If

the items are taken care of or at least a

“good faith” effort has begun, the tenant

stays. If the items are not tak en care of , the
tenant goes. This type of notice can be used
to break a lease. If it is used and the land-
lord does not comply , the tenant can not
only move out and owe no further rent, but
also has the right to the return of the secu-
rity deposit less any deductions that would
have been considered under normal circum-
stances.

If a “good faith” effort begun during the four-
teen days is not completed within a reason-
able time, or a problem resolved during the
fourteen day period becomes a problem again
soon, the tenant can give a 30-day notice to
quit, whether or not there is a lease, and

move out without further obligation.




5-D Ay NoTtice - F aLure To
D ELIVER

Kansas la w pro vides that if a rental unit is not
ready for mo ve-in as promised (in accordance
with state la w, local codes, and the rental
agreement), tenants can giv e a 5-da y written
notice, mo ve out (if they ev
all prepaid rent returned, and ha ve the secu-
rit y deposit (less deductions for tenant -caused
damage only) returned as well. Presumably ,
since the la w is not clear about exactly what

the fiv e da ys means, tenants should giv e this
type of notice as soon as they ha ve decided
that the landlord is not going to mak e things
right and mo ve as soon as they reasonably

can.

5-D Ay NoTice - D amace OR
D EsTRUCTION

The la w pro vides a similar 5-da  y notice to quit
when fire or casualt y has damaged a rental
unit to where it is uninhabitable. In such a

case, the tenantistomo  ve out as soon as
possible, rent responsibilit  y ceases as of the
mo ve-out date, and the securit y deposit is to
be returned as in a normal mo ve-out. If con-
tinued occupancy is la  wful, the tenant can
stay, pa ying a reduced rent based on the
reduced v alue of the rental unit until repairs

are complete. Y our propert vy insur ance should
compensate y ou for the loss of rent.

| RREGULAR T ERMINATION

You can’ t stop someone frommo  ving without
proper notice, buty  ou can protecty our inter -
estsandtrytomak e surey oudon’ tlosean y
money . If a person giv es you v erbal instead of
written notice, y  ou can acceptit butit  ’srisky .
Let’s say, for instance,y ou ha ve a tenant who
tells you verbally she plans to be out by a

certain da y. You say oka y and secure a new
tenant. Then, on mo ving da vy, the new tenant
arriv es and the old tenant is still there. The old
tenant sa ys her plans didn’ t work out and she
has no placeto go . You are in a spot! (So is

the old tenant, but you are probably the one

ermo ved in), ha ve
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who will get stuck the worst.) Y ou need that
notice in writing so the first tenant is clearly

liable for an y expensesy ou and/or the new
tenant suffer . If tenants won’ toffery oua
written notice, write it for them and offer it to

them to sign. If they don’ t w ant to sign, tell
them they’ll be liable for rent until they ha ve
giv en and fulfilled a proper notice.

If one of y our tenants dies, is unexpectedly
hospitaliz ed for a long period of time, is ar -
rested and jailed, is kidnapped, or lea ves due
to some other reason outside his or her con-

trol, obviouslyy ouwon’ t ha ve proper notice.
What y ou need is as much notice as possible

in writing from an appropriate part y specif ying
exactly what date that tenant ’s belongings will
be out. Doy our best to get identification and
references from people who claim “to repre-

sent ” departed tenants.

Whether or not a tenant has giv en legal notice
to quit, y ou, as a landlord, are required to
“mitigate y our damages” b y attempting to re-
rent the propert y assoonasy ouha ve notice
that it will be v acant.

To assisty ou in getting a new tenant as soon

as possible, the first tenants should be as

cooper ativ e as they can by k eeping the place
clean and allowingy ou to show it. If the ten-
ants who are lea ving are not cooper ativ e, it
could be their faultify ~ ou aren’ t able to get a
new tenant in quickly . Oncey our new tenant
moves in, the first tenant s liabilit y for rent
ceases since y ou can’ t collect rent twice on the
same place. If the first tenants ha ve prepaid
rent, theny ou owe arefund forthe da  ys that
the new tenant is in residence. If the tenants
have not prepaid, y ou ha ve the right to charge
rent up to the date the new tenant mo ved
in or the da y that a proper notice or the lease
would ha ve ended, whichev er comes first, as
well as an y other extr aordinary expenses
involved with the lease breakage. If the secu-

rity deposit is not adequate to cover these
charges, they can be billed to the tenant and

you can take legal action, Small Claims Court

or otherwise, to collect. (See Security Deposit
and Small Claims Court chapters.)




If a tenant leaving early is due to a “good

faith” effort to comply with a notice or order

from y ou that did not comply with the la w,
you need to work out some reasonable ar -
rangement on how much rent the tenant

owes. Situations lik e this come up when, for
instance, a landlord, in a moment of anger

says, “W ell, then, just mo ve out! " and the
tenant does; when a landlord sa ys, “Mo ve out
assoonasy oucan,lw anttoletm ysonliv e
there” and the tenant mo ved the next week;
and so on.

Move Out

If tenants donot mo  ve outontime,ev en

if they ga ve you notice tov acate/terminate,
you ha ve legal remedies to get them out and
penalties that can be charged against them

for “holdo ver possession” ify ou are unable to
mo ve a new tenant in. These remedies are
discussed in more detail in the Evictions

chapter in this handbook.

A BANDONMENT

There is a procedure thaty  ou can legally use
to gety our propert y cleaned out and re-

rented if someone simply disappears ony ou
and y ou don’ t know where they are. (A t least
one K ansas landlady calls these people “night
crawlers ... y ou know , people who lea ve inthe
night! ")

The legal definition of “abandonment” requires
that three conditions be met: 1) the tenant is
at least ten days behind in rent, 2) the tenant
has removed a substantial portion of the
tenant ’'s belongings from the unit, and 3) the

tenant has not advised you that he or she is
planning to sta .

To determine the first and third points is easy

To determine the second point, y oumaysay,
“Well, | don’ t bother m vy tenants. How do |
know how much this person had in the first

place or how much of it is gone?”

You will ha ve to usey our best judgment in
terms of what is there, what is gone, and what
you'v e heard to decide whether a “substantial”
portion is gone. Ify  ou cannot see inside the
propert y through the windows,y  ou will also
need to arr ange legal entry to check. (See
subsection entitled “If the T enant Can’ t Be
Reached” in the chapter on Landlord Entry )
Because this situation can get v ery sticky
legally , y ou ma y w ant to check withy  our
attorney beforey ou proceed.

If a rental situation meets the definition of
abandonment, y ou ha ve the right to immedi-
ately pack up all the things that were left and

put them in stor age. Y ou then must run an ad
ordowhaty ounormally dotoadv ertise and
get the place re-rented. The la wsaysthaty ou
can charge rent to the abandoning tenant until

a new tenant mo ves in or until the rental
agreement ends, whichev  er comes first. (See
the subsection on “Disposal of Lefto ver Pos-
sessions” in the Evictions chapter regarding
getting rid of the tenant 's things and what
costs can be charged to the tenant.)

Don’tforgetto doy our securit y deposit letter
to the last known address as required b ylaw,
even in cases lik e this. (See Securit y Deposit
chapter .)

References:
ment, K.S .A. 58-2565; Damage or Destruction b

Notice, K.S.A. 58-2559; Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C.A. App.
et. seq. , Tenancy T ermination b y Military P ersonnel
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K.S.A. 58-2559, 58-2560, 58-2562, 58-2563, 58-2570, 58-2571; Abandon-

y Fire or Casualt vy, K.S .A. 58-2562; 14/30 Da
8§ 501,

y




How 10 SHOP FOR AN A TTORNEY

When shopping for an attorney for a landlord-tenant case, y ou w ant someone who

will tak e care of y our business quickly and inexpensiv ely and who will win — right!? Be-
cause landlord-tenant cases usually do not in volve a lot of money , man y attorneys are
unfamiliar with that area of the la w. Your family or business attorney ma y not be the best
person fory ou. It pa ys to shop around!

Some things to look for:
e Landlord-Tenant Case Experience How recent? How much? Landlord/

tenantla wis complex. Itwillpa yyouintime, money , and success to hire
someone who is already familiar with it.

e Courthouse Time Is the attorney there often? In most landlord-tenant
cases there are man y papers to be filed and speed is important. If y our
attorney is often at the courthouse an yw ay, speed should not be a prob-

lem and it shouldn’ tcosty ou extr a.

¢ Initial Consultation This is crucial if you don’t know the attorney or he
or she has not done thist  ype of work fory ou before. Man y attorneys charge
nothing or a small charge ($20-$35) for a first consultation. R emember |,
you are hiring this person, not the rev erse. Ify oudon’ tlik e the person or
feel he or she is not interested in y our case, k eep looking!

* Estimated Fees Get, on paper , an estimate of what this process should
costy ou. Some attorneys ha  ve basic flat r ates on routine processes such
as evictions. Most will charge b y the hour but can still estimate what the
total should be.

You can check out the first two items b y phone. Then, justasify  ou were getting
bids on a major purchase or repair , Y ou might w ant to plan to interview three attorneys
who sound lik e they might meety  our qualifications.

If y ou run out of possible names or don’ thave any in the first place,y  oucan call Lawyer
Referral Service at 1-800-928-3111. They will give you the name of an attorney in

your area who has indicated that he or she does your kind of case (fees range from

$100-$200 per hour). F  or advice only ,you will be connected with an attorney on the

Lawyer Advice Line (charges are $3 per minute and can be charged to MasterCard, VISA

or debit cards). If you are over 60, you can contact your local Kansas Elder Law

Hotline at 1-888-353-5337 for a referral to an attorney who is paid with public funds to

provide legal consultation (maybe not representation, but at least advice) to senior citi-

zens without charge.

44



EvIiCTIONS

TICE
EV\CT N sified
he Landlord
You o Ao ks ==

66006 AL
1o P3 S,
ur Ree\ The Tenants
yo Anytown, KS

has 66006

The most important thing to keep in mind

when considering evicting a tenant is DON'T
WAIT! In many cases, landlords never re-

cover lost rent and other “damages” from

tenants they desire to evict. The longer they

wait, the more money they lose. Look ed at
another w ay, the soonery ou get bad tenants
out, the soonery ou will get good tenants in.
When y ou are budgeting, expect that y ou can
write and serv e y our own notices but that y ou
will ha ve to hire an attorney to handle an

eviction in court. Y  our legal fees and court

costs will probably be at least $150.00. Legal

fees are usually notreco  verable in landlord-
tenant suits, so expect that they will be a

business expensetoy ou.

30-D Ay NorTicE

In K ansas, if a tenant is renting from month-
to-month and a landlord w ants the tenant to
mo ve, the landlord must giv e the tenant a
written “notice to terminate” or “notice to

vacate” at least thirt y daysinadv ance of a
rent pa ying date that is specified in the notice.
If the rent period is less than thirt y days, the
notice requirement is equiv  alent to the rent
period (i.e. , week -to- week, sev en da ys’ no-
tice; rent paid twice a month, fifteen da ys’
notice). If there is a lease agreement, the

notice to terminate/v. acate must be in compli-
ance with the lease agreement.

The k ey thing to remember here is that the
notice must be giv. enatleast30 da ysinad-
vance of arent -paying date. This means that,
if y our tenants pa vy their rent on time, perhaps
you can exchange the eviction notice for the
rent. If the tenants pay late, you're going to

have to serve the 30-day notice before you
gettherent. T enants owe the last month’ S
rent whether they have given or received the
notice to quit and you need to make this clear

to your tenants. (Some tenants don’t want to
orwon’ tpay.) Ify ou hold off on giving the 30-
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day notice until you have the rent in hand, a
wise or devious tenant will know that, at that
point, the notice is too late and that the tenant
has the right to stay in the place another thirty
days.

A 30-da y eviction notice can be v ery short and
needs simply to sa y something lik e:
(Date)

Dear (T enant) : The purpose of
this letteristoasky  outo mo ve out of the
propert y thaty ou are renting from me at

(Address) by (Date)
Sincerely , (Landlord)

You do not ha ve to state a reason in a 30-da y
notice. In fact, it is better that y oudon' t, so
that the tenant does not ha ve a defense in a
possible suit based on the reason. Some ten-

ants ma y tell y ou that they're sure there is a

law that sa ysthaty ou cannot evict a tenant

who is pregnant or if someone in the house is

ill. This is not true.

The only time thaty  ou cannot giv e atenanta
30-da y notice is if there is a lease for longer

than month-to-month and it does not pro vide
for giving a 30-da  y notice during that time or if
your motiv e is retaliatory . (See subsection
entitled “No R etaliation” later in this chapter )

3-D Ay NoTice (72 H ours)

If a tenant is behind in rent, a “3-da y notice”
can be giv en. K ansas la w has no statutory

“gr ace period” forrent pa  yments. So , unless
your rental agreement pro  vides a gr ace period,
this notice can be issued the minute the rent
becomes delinquent. Non-payment of rent is

the ONLY time that less than a full rent period

of notice can be given.

Because a portion of your lawsuit involves
collecting money , be a ware that the F eder al
Fair Debt Collection la  ws apply and ma y require




certain warnings when you write the tenant
about money due.

The following is an example of how you might
word a non-payment of rent eviction notice:

(Date)_
Dear (T enant) As m vy tenant
at (Address) , You are cur-
rently behind in rent payments. My records
show that you owe $ (Amount)  which was
due (Date(s) . If you do not either
pay the above amount in full or move out of
the property within (Number) days, | will be
forced to take legal action against you for the
money and/or possession of m y propert .
(Option: | hope that this situation can be
work ed out satisfactorily , as legal action
would be costly to both of us.)
Sincerely , (Landlord)

Note that the sample notice says to pay the
rent in full or move out within “X” number of
days. The law requires that you give no less
than 3 days. If delivered by mail, an additional
2 days from the date of mailing must be
allowed. Y ou can giv e more da ysify oulik e.
You do not ha ve to accept partial pa  yments
and you do not have to accept any payments
after the time is up. If you do choose to
accept partial payments or late payments, be
very careful in your receipt to indicate whether
by accepting that payment you are voiding
the eviction notice and whether you are plan-
ning to continue with your legal action. If you
agree to forestall legal action because the
tenant has offered an acceptable payment
plan, get the plan in writing. Make sure it is
clear that, if any of these payment dates are
not met, you have reserved all rights to pro-
ceed with legal action. With that kind of writ-
ten agreement and your file copy of your
eviction notice, you should not have to issue
another 3-day notice if the tenant defaults on
a payment plan. All of the above notwith-
standing, agreeing to a payment plan is not a
good idea. Unless the tenant can show to
your satisfaction that enough money will be
coming in to allow payment of past-due rent
as well as future rent and all other anticipated
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expenses, you are better off to take what you
can get at the time, agree to no payment

plan, and proceed with eviction. If the tenant
offers the over-due rent in full within the three
days, y ou must accept the money . At that
point, the legal situation is as if the notice had
never been given. If you still want the tenant

to move out, for whatever reason, you must
serve a regular eviction notice. (See “30-Day
Notice” subsection above.)

14/30-D Ay NoTice

Sometimes y ou will get into a rental relation-

ship and disco ver that something is wrong —

the tenantisn’ t pa ying on the securit y deposit
as promised, the tenant has brok en something
and should be pa ying for it or repairing it,

an unauthoriz ed pet or person has mo  ved in,
or the neighbors are complaining about noise.

You don’ t mind ha ving the tenants sta y ifitis
tak en care of; otherwise, they will ha vetogo .

A 14/30-da y notice is probably the thing to do
Kansas la w sa ys that, if a tenant does not
comply , a 14/30-da y notice can be used to
break a lease. It can also serv e as aw arning-
type notice to a month-to-month tenant.

If there is only one violation, y
read as follows:

our notice might

(Date)
Dear (T enant) : Youhave
been violating our rental agreement and y our
legal responsibilities as a tenant at

(Address) by (Violation)
If the situation is not corrected within fourteen
(14) da ys of y our receipt of this letter  , you
must mo ve by the thirtieth (30)da vy from
receipt. If the situation is corrected, then'y ou
may sta y. (Option: Ify ou would lik e to discuss
this matter , y ou can reach me at

(Address & Phone Number) )

Sincerely , (Landlord)

If the tenant has more than one violation,
your notice might read as follows:
(Date)
Dear (T enant) > Youhave
been violating our rental agreement and your




responsibilities as a tenant at (Ad-
dress) in a number of ways. If the
following situations are not corrected within
fourteen (14) days of your receipt of this
letter , y ou must mo ve by the thirtieth (30)
day from receipt. If the situations are cor-
rected —and ALL, not just some of them,
must be corrected -y oumay stay.

(Violations)

(Option: Ify  ou would lik e to discuss this
matter , y ou can reach me at

(Address & Phone Number) )
Sincerely , (Landlord)

You can substitute actual dates for the 14-
and 30-day language. If a tenant gives this
type of notice to a landlord, it is tied to rent-
paying dates. When a landlord gives this type
of notice to a tenant, it can be in any thirty-
day period; there is no tie to rent-paying dates.

If the tenant corrects the violation (pa ys
money , mak es a repair , whatev er) or mak esa
“good faith” effort to correct within the four-

teen da ys specified in the notice, then the

tenant gets to sta y. Itis as if the notice had

nev er been serv ed. You do ha ve the right to
insist, if there are multiple violations, that all
violations are tak en care of , not just one or

two .

The la w goes on furtherto sa vy that if the
tenant corrects the violation(s) within the

fourteen da ys, then a violation recurs after

the fourteen da ys, the landlord can immedi-
ately serv e anirrev ocable 30-da Yy notice
(regardless of rent -paying dates). Y ou would
be responsible for a securit  y deposit return as
in an y normal mo ve-out (see Securit 'y Deposit
chapter) under these circumstances.

HoLbovER P 0SSESSION

If a tenant has given or been given a legal
notice to quit and does not get out on time,
the landlord can sue that tenant for up to
1-1/2 times a month’ s rent or 1-1/2 times
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the landlord’ s cash losses, whichev eris
greater , if the tenant ’s holdo ver is “willful and
not in good faith. "

This is an important point to note in eviction
notices ify ou think y our tenant needs a little
“encour agement ” to get out on time.

It is also important to mak e surey our attor -
ney is a ware of this pro visioninthela w so
thatif y ou ev er ha ve to file legal papers and

go to court on an eviction, y ou include this
penalt y iny our suit.

Housiné ProvibED To
EMPLOYEES

A minimum of ten da  ys’ written notice to
terminate is required if a tenancy is employ-
ment-related. (Employment-related tenancies
are not included under the Kansas Residential
Landlord and T enant Act butare co veredin
K.S.A. 58-2504.)

No RETALIATION

The Cit y of T opeka has a local ordinance which
says specifically that no landlord may evict, raise
the rent, or decrease services to a tenant within
six months after the tenant has (a) made a

valid complaint about health and safety to the
landlord, (b) made such a complaint to a gov-
ernmental body charged with enforcing related
statutes, and/or (c) has been actively involved

in a tenant organization. This ordinance is en-
forced b y the Cit y Attorney’ s office and through
Municipal Court; it also can be used by a tenant
as a defense in a state court.

The K ansas R esidential Landlordand T enant Act,
though it is a little bit more vague in the writing,

says basically the same thing, though it does

not specify a time period.

Presumably , aside from specifically outla ~ wing
getting back at people for complaints that they
think are legitimate, these laws provide a “cool-
ing-off’ period for disputes between landlord

and tenant.




No Lock-Outs OR
CONSTRUCTIVE EvICTIONS

The la w pro vides that the notices reviewed

above are the proper ways to handle evicting
a tenant. It recogniz  es no other . Such actions
as shutting off the utilities, padlocking the

door, changing the locks, putting the tenant 'S
things out in the yard or the street, or even

wild suggestions such as taking the doors off

the hinges or removing windows are specifi-

cally illegal in Kansas. In fact, the Landlord and
Tenant Act pro vides that the landlord could be
liable for 1-1/2 times the rent or 1-1/2 times

the tenant ’s actual financial losses, whichev er
is greater , as apenalt y.Inaddition,itsa ysthat
if the landlord does anything like the actions
mentioned above, the tenant may move out
immediately , reco ver actual “damages”

(money losses), and have the security deposit
returned as it would have been under normal
circumstances, within 30 days.

A situation like this where a landlord in

Junction City barred his tenants from the

property after they left one morning ended up

in the Kansas Supreme Court in June of 1983.
The court awarded the tenant in that case

$1000 in punitive damages against the land-

lord because the landlord’” s action w as consid-
ered “w anton and willful. " Be careful on this
one.

The actions mentioned abo  ve are considered
in legal terms to be “constructiv e evictions” —
evictions arr anged b y action r ather than the
legal process. Ev enthoughy ouma ynotlik e
your tenantandw anty our tenantto mo ve, it
is more str aightforw ard and more legally
acceptable to simply “bite the bullet, " get out
your checkbook, hire an attorney and do it

right.

WHEN No NoTIcE | s
N ECESSARY

If the lease has a specified termination date
and does not ha ve clauses about renew al,
then, unless other arr  angements are made,
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the relationship legally terminates on that
final date. No notices are necessary from
either landlord or tenant in this case. In fact, if
either party expects that the tenant will stay
on from month-to-month or for a similar
term, it is a good idea to exchange notices to
that effect at least thirty days before the end
of the rental period.

In cases where tenants cause extreme dam-

age to propert y or ha ve threatened the liv  es of
others, it is possible to ask them to lea ve
immediately and to proceed with legal action if

they don’ t.

Finally , if the landlord/tenant relationship does

not exist, no notice to quit is required. This

could happen, for instance, in the case of
“squatters” where y  ou either find someone
living in propert ythaty ou thought had been
vacant for some time ory  ou disco vered that
the people to whomy  ou rented the propert vy
have gone and left other people in their place.

In these cases, y ou can approach the problem
either from a civil or criminal point of view

From the civil point of view ,youhaveyour
lawy er file suit against the people for immedi-

ate possession of y our propert vy, claiming that
they are noty ourtenants and ha ve no right to
be there. Y ou ask for whatev er reasonable
amount of money they might owe y ou in rent
and for other expenses based on the situation.
From the criminal point of view y ou could file a
police report or approach the local count y or
district attorney’ s office and ask them to pros-
ecute the people on grounds of trespassing
because they ha ve nolegal righttobeony  our
propert y. If y ou use the criminal remedy to get
them out of the propert vy, y ou can still use the
small claims procedure or other civil remedies

to collect some money

GUESTS

Tenants ha ve therightto ha ve guests in their
homes for reasonable periods of time unless

the rental agreement specifically prohibits
compan y. The problem is trying to decide

when a guest becomes a tenant. A rule of




thumb to use is that a guest would become a
tenant after being in residence for thirty days

or more. If a tenant has a guest who, for

instance, stays regularly two or more days

per week but has another residence where he
or she receiv es mail and does other personal
business, theny ou ma y not be in a position

to sa y that this person has become a tenant.

If y our tenant hastak eninaguestwho ,in
your opinion, has become a tenant, y ou can
give a 14/30-da y notice specif vying that, if the
other person is not gone within fourteen
days, both of them must be gone in thirt

you could tak e action against the person
whomy ou do not considery  our tenant as
mentioned in the “Where No Notice is Neces-
sary” subsection. Ify  ou do not ha ve a written
rental agreement specif  yingwho canliv ein
the propert y,youmay findthaty ouhaveto
tak e eviction action againstev  ery one in the
propert y because y ou can’ tpro ve whoisy our
tenant and who is not.

y OR

DeLiveriNg N oTICES

First mak e surey ou date and sign an y notice
and k eep a cop y fory ourself . Your cop y can
either be a hand- written cop y that is exactly
the same, or , prefer ably, a carbon or photo
copy. Your signature does notha  veto be
notariz ed.

You can write a noticey  ourselfandy ou can
“serv e” ity ourself . The la wrecogniz es a
number of w ays to deliv er.

Serving the notice in person is legal and is
usually quick and effectiv. e. You go up to the
tenant ’s door and simply hand the notice to
the tenant or an yone who resides at the
propert y who is 0 ver the age of twelv
(The person must reside at the propert
simply be there.)

ey ears.
y, not

If your tenant is not home or will not answer
the door , y ou can post the notice on the door
by tacking or taping it. If you think you are

going to have any trouble with the tenant
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claiming that the notice was not received (saying
it must have blown away or some such story),
take an impartial witness along with you to
testify that you did in fact either hand the notice
to someone or leave it in the door at the specific
day and time. Since the law regarding landlord
entry does not allowy  ou to enter the tenant  ’s
property without permission unless there is an
emergency , going into the dwelling unit and
leaving the notice on the kitchen table or some-
where else inside is not advisable.

Certified and registered mail are often consid-
ered to provide the best proof of service. One
problem with this method of serving is that

often tenants who are expecting trouble will

not pick up or accept their letters. Then, after
two or three weeks, the mail is returned to the
sender . On the other hand,y  ou get a signed
receipt as proof of service or your returned
letter as proof of a “good-faith” attempt to
serve. Some judges will consider an unsuccess-
ful attempt at certified or registered delivery as
adequate service; some will not.

The la w neither encour ages nor disallows the

use of regular mail. Most courts accept the

“mailbo x rule” whereb vy, ify ousayyoumaileda
notice, the court will assume the tenant re-

ceivedit, ev en if the tenant denies receipt.

Having a withesstoy  our posting of the letter

can help in such cases; on the other hand,

some people’ s mail does get stolen. It is pos-

sible to get a “Certificate of Mailing” for a small

fee if y ou mail a letter at the post office.

If y ou ha ve a problem tenant that y ou fear will
not accept serviceandy  ou w ant to ensure

“good service, "y ou can try dual service. Serv e
duplicate notices both at the door and b y regu-
lar mail or by regular mail and certified or
registered mail.

THE EvicTiION P ROCESS

A proper 30- or 3-day notice must have been
served before your attorney can start the
court process to regain “possession” of your
property for you and to collect any money that




is due. Up until this point, you can handle all
notices and servicey ourself , although, for a
fee, your attorney can do that for you.

If y our tenant has already responded to y our
eviction notices by mo ving out but still owes
you money , y ou can ha ve y our attorney collect
for y ou. The Small Claims Court option would

also be a vailable. Y ou cannot get an eviction
order in Small Claims Court, but y ou can get a
judgment for unpaid rent and/or other money

or items the tenant owes y ou to the v alue of
$1800. Y ou cando thisy ourself . (See Small
Claims Court chapter for process.)

Your eviction action will probably be in Limited
Actions, a division of the court aty our count y
courthouse. Although state la w does not re-
quire thaty ou be represented b vy an attorney
it is advisable. The clerks in the courthouse

are not authoriz ed to assisty ou in preparing
the complex legal papers that can be in volved
in such a suit, nor are they supposed to advise

you on court procedure. Ify ou w ant to try to
representy ourself , it would be advisable to at
least pa y the money to ha ve an attorney

advise y ou on how to go about the process

and how to fill out the papers. (See “How to

Shop F or An A ttorney” in this handbook.)

Itis a good idea to already ha ve an attorney

in mind and ha ve this attorney ready to file as
soon as the final da y of an eviction notice is

up. The soonery ou file in court, the sooner

the eviction action will be o ver. For that rea-
son,y ouw antto mak e surethaty ouhave an
attorney who will act promptly ony our case.

The legal papers thaty our attorney dr aws up
should probably include a request for the
following:

1) Immediate return of possession of
your property to you (known as a “writ of
restitution”) This is the “eviction” part.

2) Payment of any money due you This
usually includes an y past -due rent and a re-
guest that the tenant pay the rent on a per-
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day basis as long as the tenant stays in pos-
session of the propert y. This ma y also include
a request for other money that the tenant

owes the landlord because of damage to the
propert y or other losses the landlord has
suffered.

3) Hold-over possession charges where

the tenant is still in property The law
provides that landlords can collect one and a

half times a month’ s rent or one and a half
times their actual financial losses, whichever is
greater , if tenants willfully do not mo ve out at
the end of legal notices to quit. The la w does
not pro vide fory outo collecty our attorney’ s
fees and court costs from tenants in eviction
cases. This money can help pa y part of those
expenses.

As soon asy our eviction suit is filed, y our
attorney will be giv  en a date and time for the
“dock et call” of the court. This dock et date is
normally about ten da  ys from the filing of the
suit and is basically a roll call. During the ten

days, the court has the sheriff find y our ten-
ants and serv e papers on them notif  ying them
of what the suit is about and when they must
appear in court.

Court procedures can v ary a bit here. Some
courts will go to great lengths to attempt to
serv e people personally; others instruct the
sheriff to routinely tack notices on the door if
no one answers. Both are considered legal
service.

If y our court is one that striv
service, it is important that y ou advisey our
attorney and/or the sheriff of an y information
you can think of regarding when and where to
find y our tenants.

es for personal

Check with your attorney about the use of a
“special process server” if you need speedy
service and/or think you have a tenant who

will a void being serv ed papers b y the sheriff
The “special process server” process involves
having your attorney do some extra paper-
work with the court, having a judge appoint




someone besides the sheriff (this could be a
friend or neighbor of yours or someone your
lawyer knows) to serve papers for you. That
way y ou can help this person find y our ten-
ant, perhaps in odd places or at odd hours
where the sheriff might not be quite as dili-

gent in looking.

At dock et call, the judge or a clerk will basi-

cally check to mak e sure thatbothy ouand
your tenant are there and that there is still

some dispute. If someone representing y ou
does not show up at dock et call, whether or
not the tenant is there, the case will probably

be dismissed “for lack of prosecution. "Ify our
tenant does not appear buty ou and/ory our
attorney do , y our tenant will probably lose

the case in what is called a “default judg-

ment. ” In this case, unless there is something
wildly unusual iny  our legal petition, the judge
will a ward y ou whatev ery ou ha ve ask ed for .

If bothy ou and the tenant appear , the judge
or clerk will ask the tenant whether the ten-

antis a ware of the charges and agrees that

he or she is responsible. If the tenant sa ys
“y es,” the judge or clerk will sa y something to
the effect of , “Oka y, y ou lose. ” As soon as
your attorney records the appropriate “jour -
nal entry” in the file, that will be it. Y ou will
have a judgment for whatev  er y ou requested
in y our petition. If , howev er, the tenants
object, sa ying that they don’ t owe certain
money or they propose counterclaims against
you, a date will be set for a trial. This trial, b y
law, in an eviction case, must be set within

eight da ys of the dock et call.

The tenant might ha ve a claim againsty ou or
might just w ant the extr a eight da ys to trial.

If a trial occurs, the judge will hear both y our
testimon y and the tenant ’s and, hopefully , will
mak e a fair decision. Normally |, the judge will
order that the tenants move out, whether or

not there are issues.

In complicated cases, judges sometimes
decide whether or not the tenant can stay at
the propert y on the trial da vy, then postpone
the hearing on all the other issues until a later
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date. If there is some dispute about whether a
landlord should get the rent (for instance in a

suit where the tenant has strong counterclaims
about maintenance of the propert y), the judge
may order the tenantto pa vy the rentinto the
court instead of to the landlord until the rest of

the issues are decided.

ForciBLE DETAINER A CTION

If the judge has ordered y ourtenanttomo ve
out and the tenant does not go , the court can
assist y ou with mo ve-out. A form called “W  rit of
Restitution and Ex ecution” is needed for this. It

is often filed at the same time the journal entry

is entered. There are no extr a court costs for

this procedure.

What gener ally happens here is that the judge
orders the sheriff to assist y ou in a “forcible
detainer " action. The sheriff |, bylaw, hasten
days to carry out this order

The sheriff goes out the first da y or two of the
ten da ys to see if the tenant  ’s belongings are
still there and, if so , to serv e the W rit of R esti-
tution and Ex ecution on the tenants or the

propert y. If the tenants insist that they can be

outb ythe end of thetenda  vs, the sheriff ma vy
leave and come back onda y nine or ten to see

if they are gone and only proceed with the

forcible detainer action if the tenants are still in
possession. In some counties, the sheriff w aits
and checks with the landlord b y phone on the
eighth or ninth da  y to see if the tenants are still
there, making arr angements for entry and
action at that time if it is still necessary

act the same da .

. Some

Depending on the count vy, the sheriffma vy
personally mo ve the tenant ’s things out, possi-
bly even renting a truck or some vehicle and
hauling the things away to storage. More often,
what happens is that the sheriff shows up and
mak es the tenants lea ve the propert vy, bars
them from coming back and gives possession

of the property to the landlord. This can include
simply mo ving the tenant ’s belongings out of
the property onto the lawn; it can mean mov-




ing them into an adjacent structure such as
the garage or storage; it can include hauling
the property out to some other storage facil-
ity; and it can include hauling it to the dump
and throwing ita way.

DisposaL OF LEFTOVER
PossessioNs AFTER
ABANDONMENT , S URRENDER ,
OR EvicTION

Where there has been an abandonment, or

where the tenant has been remo ved as a
result of a forcible detainer eviction action, or
where a tenant has giv  en or receiv ed a notice
to quit and has left as expected and has left

items iny our propert y, Kansas la w spells out a
procedure for holding and then disposing of

this propert .

First, the la w says to collect all the personal
propert y and putitin stor age. Y ou must hold it
at least thirt y (30)da ys. “Whatifitistr ashor
junk?”y ousay.Usey ourjudgment. Ify ou
think there is lik  ely to be an y question at all,
you ma y w ant to consult withy  our attorney
first. A tleast, tak e some photos of what it is
thaty ou're disposing of so that later y ou can
prove to a judge or someone else that it truly

was brok en-down junk. It is also a good idea
tomak eanitemb yitemin ventory specif ying
the items and their condition.

Next, within fifteen days of when you plan to
dispose of the items, you need to have a
notice published in your local general circula-
tion newspaper stating the name of your
tenant, a brief description of the property you
are holding, and an approximate date (at least
thirty days after the date you took possession
of the property) after which you plan to dis-
pose of the propert .

The ad may read:

Abandoned propert y of (Tenants Name) ,
(Address of R ental) : (description of items, i.e.
chair, shelving, W/D , small TV , misc.) will be
disposed of if not claimed by (Date to be
Disposed) .
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Then, within sev en da ys after y our notice is
published, y ou needto mailacop Yy ofthe
notice to the tenant at the tenant 's last known
address that you have. It may be your rental

unit, but the Post Office may have a forward-

ing order . If the letter is not returned to y ou
by the post office, it will be legally presumed

that the tenant got it. If it is returned to you,

then it will be proof that you did attempt to

send it. Use certified mail for better proof

Enclosing a personal note along with the pub-
lished notice is optional.

The reason for the notices listed above is so
that any “secured creditors” such as the own-
ers of a rented TV or stereo or rented furni-
ture can come and claim items that belong to
them after showing appropriate proof .(You
have the right to charge secured creditors
reasonable moving and storage expenses for
their items.) It also gives the tenant a chance

to claim the items himself or herself . If the
tenant arrives to claim the items anytime

before the thirty days are up, the landlord

must return them to the tenant as long as the
tenant pays the landlord for the expenses of
taking and holding the propert y, running the
ad, and any other amount due from the ten-
ant to the landlord (such as rent or damages

or court judgments). After thirty days are up,

as long as the above requirements have been
met, the landlord has the right to sell or dis-
pose of the property (keep it, take to the
dump, etc.). The law spells out the fact that

the landlord can apply the proceeds from the
sale of the property first to the debts that are
due him or her from the tenant, and, if there is
profit left over after all those debts are paid,

the landlord has the right to k eep the money

Note: Though the law allows landlords to
refuse to release possessions if the tenant
cannot pa y, man Yy landlords opt to release the
possessions anyway simply so the items are
gone and there is no further hassle with them.
t'suptoy ou.




FRAUDULENT A CTION you, there ma y be an opportunit y to pursue
that person through criminal charges. Con-

If someone lea ves owing rent money and tacty our count y District A ttorney’ s office,
you think that the person did this on pur - explain the situation, and see whether they
pose and nev erw anted or intendedtopa vy feel it would qualif vy for prosecution.

References: K.S .A. 58-2504, 58-2505, 58-2509, 58-2552, 58-2560, 58-2561, 58-2564

through 58-2572; Court Process (F orcible Detainer), K.S  .A. 61-2301 through 61-2311; Emplo y-
ment R elated, K.S .A. 58-2504; Liens, K.S  .A. 58-2565, 58-2567; Lock -Outs, K.S .A. 58-2563,
58-2567, 58-2569; R etaliation, K.S .A.58-2572, Cit y of T opeka Code 21-243 and 21-244; Ser -
vice of Notices, K.S .A. 58-2510, 58-2550, 58-2554, 58-2562, 58-2563, 61-1801 through 61-

1807, 61-2304; Squatters, K.S A. 58-2509, 58-2511, 58-2512; 1983 K ansas Supreme Court

case Geiger v. Wallace established punitiv e damages in constructiv. e eviction; 1986 K  ansas
Court of Appeals case  Davis v. Odell established that landlords could be liable for damages if
possessions are not returned without reserv ation after forcible detainer action; Model 3-Da y, 30-
Day, and 14/30-Da y Form Notices can be ordered from Housing & Credit Counseling, Inc.

LEAD -B ASED P AINT R EGULATIONS

Feder al En vironmental Protection Agency and Housing and Urban Dev elopment regula-
tions concerning lead-based paint for housing built before 1978 went into effect in 1996.
To comply , a landlord must:

Disclose the presence of known lead-based paint and/or lead-based paint hazards
in the rental unit.

* Provide tenants with an  y available records or reports pertaining to the presence of
lead-based paint and/or lead-based paint hazards.

* Provide tenants with a feder  ally appro ved lead hazard information pamphlet.
e Contr acts must include a disclosure form containing information on lead based

paint in the rental unit and acknowledgment from the tenant that they ha ve re-
ceiv ed this information.

Copies of the pamphlet and disclosure form can be obtained FREE of charge b y calling
The National Lead Information Clearninghouse at 1-800-424-LEAD . Copies ma vy also be
obtained on the Internet at www .epa.go v/docs/lead_pm or contact the National Center

for Lead- Safe Housing at www .leadsafehousing.org.

References: 40 CFR Part 745 and 24 CFR Part 35 published on March 6, 1996, in the
Feder al Register
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SvaLL Ciaivs Court «

-

Small Claims Court exists to provide a forum
for the speedy trial of fairly simple claims at a
minimal cost.

WHAT | s AS maL Craim ?

A small claim is defined in Kansas as a claim
for recovering money or personal property
from an individual, a business, or an organi-
zation where the amount involved is $1800
or less. It is especially useful for the collec-
tion of back rent from a tenant who has
moved out or a decision on who should pay
a disputed repair bill. Evictions are not
handled in Small Claims Court.

WHO MAY FiILE A S mMALL
CrLam ?

Anyone may file a small claim, but there are
some restrictions.

[) Most important, you represent yourself

and the tenant represents himself or herself

If any person filing in Small Claims Court has
someone representing them and the repre-
sentative is an attorney or was formerly an
attorney , then the other part vy is entitled to
have an attorney represent them. If an
attorney or former attorney is representing
themselves in a small claims suit, then the
other party is allowed an attorney as well.

2) Persons under 18 must be represented
by an adult.

3) You ma y not authoriz e a third part vy to
sue iny our behalf . (R are ex ceptions to this
rule can be made with the consent of the
judge in situations where, for instance, a
person is senile or is otherwise unable to
represent himself or herself )

24
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4) The statute of limitations varies depending
onthet ype of claim (i.e. ,2,3and5y ears).
Gener ally, the soonery ou file the better

5) No person or entit  y ma y file for more than
ten small claimsinan ycalendary earinan y
one count y. Any attempts to dosoma y result
in fines being assessed and judgements which
cannot be enforced.

How Do You FiLE A S mALL
CrLaMs Suit ?

A small claims suit should be filed in the

count y where the tenant resides or has a place

of business or where the incident in question

took place. Some courts will allow y ou to file

on someone outside the count y but within the
state of Kansas, some will not. If your case is
against someone who is out of state, y oumay
not be able to use the K ansas small claims
procedure.

To start a small claims suit, y ou must fill out a
form pro vided b y the clerk of the court. T o find
the right office, look for a sign in the count y
courthouse sa ying Small Claims or Limited

Action or District Court.

The formy ou fill out is not complicated. Y ou
must simply listy  our name and address,

the defendant ’'s name and address, and state
your claim. After you have completed the

form, return it to the clerk and pay a filing fee

of $31.00 — $51.00 depending upon the

amount of the claim. The judge may waive

this fee if good cause is shown that you can-

not afford it. Y ou must signy our form in front
of the clerk or ,ify oufile b y mail,y ou must
have it notarized.

The clerk will then assign a date and time for
your claim to be heard. The sheriff will serve a
summons on the defendant to notify him or




her of the court proceedings. (See “The
Eviction Process” subsection in the Evictions
chapter for details about service of notices.)

If you have not heard from the court, check

in at least a day before your hearing is sched-

uled to mak e sure the defendantw  as serv ed
the court summons. If not, y ou will need to
giv e the court an vy cluesy ou can (addresses,
times, etc.) on how to find this person. There
cannot be a trial until the defendant is noti-

fied. A “publication” process is a vailable if
your opponent truly can not be found, but

you can’ t collect money thatw  ay.

It is important to remember that the person

you are suing ma vy bring a countersuit against
you. So , know as much as possible about the
circumstances in volvediny our claim.

WHAT | FYou AReE THE ONE
Being FILED A GAINST ?

You will receiv e a summons stating that the
tenant claimsy ou owe an amount of money

up to $1800 for a securit  y deposit return,
damages, or whatev er. You can defendy our -
selfif y ou feel the tenantowesy  ou money . It
costs nothing to counter ~ -sue unless 'y our
claimiso ver $1800 andy ouchoosetotak e it
to a higher court.

WHAT | F YOUR O PPONENT
OFFErs To SETTLE?

To “settle” means to mak e some sort of deal
regarding a certain amount and payment
terms and “drop” the case from court.

It is advisable to settle only if you have been
paid or your items returned in full. (This
settlement should include any court costs
and interest desired.) If you aren't totally
satisfied, go ahead to court and get your
hearing and official judgment on the entire
claim.

If a case is settled, the plaintiff (person who
filed) should notify the court in writing and
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have the hearing cancelled. Check with the
court to see if there is a form that can be filled
out and signed; otherwise, a letter of dismissal
should be written and delivered to the court.
The defendant should check with the court the
day before the scheduled court date and make
sure the plaintiff did have the case dismissed.
When in doubt, you should appear at the ap-
pointed date and time for your own protection.

W HAT PREPARATION | S
N EcessaArRY BErFore Going To
COuURT ?

Make sure you have all materials and papers
that are important to your case. If you are
suing for rent, bringy  ourrentledger . Ify ou
are suing for damages, bring repair receipts
and proof of payment. It is important that you
write down all of the facts of the case before
the hearing and tak e them withy ou. Y ou
should not expect to read this at the trial, but it
can be an important reference so you don’t
forget any details or dates when you are
speaking to the judge.

Be sure to inform any withesses you have of

the date and time of the hearing. It is up to

you to see that they are there. Witnesses can

be subpoenaed b y the court. Howev er, if the
court calls them, you will have to pay a wit-

ness fee. Depositions (signed statements from
witnesses) are not allowed.

If you need more time to prepare your case or
if for some very important reason (such as
serious illness) you, as either plaintiff or defen-
dant, cannot make it to court on the day of
your hearing, you must request a “continu-
ance” from the clerk or judge at the Small
Claims Court. This must be done as far in
advance as possible. Although everyone has a
legal right to one continuance, the court may
set a deadline (usually a day or two before)
after which time none will be granted. If you falil
to ask for a continuance and do not appear in
court for the hearing, you may lose your right
to be heard by the judge and may automati-
cally lose your case.




You might consider sitting in on Small Claims

Court before you file or at least before your

hearing date comes up. Small Claims hearings

are public. By attending at least one session in
advance, you will know how small claims cases

are handled by the court and the judge in your

count y. The clerk’ s office can advisey ou when a
landlord/tenant case is scheduled.

W HAT HaPPENS | N COURT ?

Be sure that you appear in court on the date
and time assigned by the clerk. Get there
early!  If you are not present, your side of the
case will not be heard and your opponent will
win.

At the hearing, the claim is heard by a judge.
Thereisnojury .Youandy our opponent repre-
sent yourselves. The only information the judge
should have ahead of time is the original claim

form and possibly a counterclaim form (though
counterclaim forms can be turned in at the trial).

The procedure isv ery simple. Y ou presenty our
side of the story to the judge. In doing so, you

show any evidence and call any witnesses you
have to testif y. You can testif y ony our own
behalf . Ify oudo,telly ourside. Y oudon’ tneed
guestions. The judge may then ask questions of

you and y our witnesses. Y our opponent will be
asked to present his or her case and any claim

that he or she may have against you. When

your opponent is finished, the judge may ques-

tion y our opponent andy  our opponent s wit -
nesses.

SovE HINTS !

You ma y w ant to prepare an “opening state-
ment” — one or two sentences that summarize
your side of the case — and practice it in ad-
vance.

When presenting your case, make your state-
ments short and present any pertinent docu-
ments.

If you have any witnesses, take them with you
when your case is called. If you don't, they may
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never be called forward by the judge. It is im-
portant to answer the judge’ s questions directly
and in a calm manner

Speak clearly , directly , and only when spok en
to. If you must interrupt or insert a point, do it

as politely as possible. Never be rude to the

judge or your opponent either in speaking or by
making gestures or faces.

W HAaT ABoutr THE RuLNnG ?

The judge considers the argument and evidence

and decides the validity of your claim. He or she

may award an entire request, part of it, or none

of it. If you win, the judge may order your

opponent to pay you interest and/or reimburse

you for your filing fee in addition to the amount

you ask ed for. The judge ma vy decide thaty our
opponent ’s claimis more v alid thany ours and
order you to pay money to your opponent.

COLLECTING

Winning in court does not necessarily mean that
you get paid promptly ,infull, orev er.

Payments can be made through the court or
directly between you and your opponent. In-
stallment payments are allowed if both parties
are willing. Use of the court will provide an
official record. Use receipts, whatever you do.

Your judgment is “good” almost forev

as you keep checking in with the court and
officially renewing it at least every five years or
so.

er as long

After 10 days, assuming no appeal has been

filed, the court can assist you in collecting your
money . It willbeuptoy outomak e sure appro-
priate papers are filed and to find out where this
person’ s money is. Y ou ma y hire an attorney or
use a collection service to assist at this time.

“Aid in Ex ecution” and “Garnishment " are the
two court-assisted collection procedures.

AD | N ExEcuTiON

You can go back to the court clerk and ask to
have the court “aid” you in “ execution” of the




judgement. Most courts will provide the neces-
sary form. There should be no cost to you.

The sheriff will send an order summoning y our
opponent to return to court. Y ouwillha veto
appear too . Atthe appointed time, the judge will
assist y ou in questioning the person to deter -
mine whether apa yment can be made immedi-
ately toy ou directly or through the court;

whether an acceptable pa  yment plan can be

work ed out; and/or to disco ver where the per -
son banks or works so that garnishment can

proceed.

This procedure can be used as often as neces-
sary.

GARNISHMENT

I n a garnishment procedure, the court gets the

money owedy ou directly fromy  our opponent ’s
source of income or bank account. Y ouwillha veto
find out where the person works or banks and fill

out a garnishment request form with the court

clerk. Then the court will contact the business and

arr ange the garnishment at no costto y ou.lfy ou
can'’ t find out whether the person has income,

emplo yment, ormoney ,y ou can ask the court to
assisty outhroughan® Aidin Ex ecution” (see
above).

The la w permits garnishment from each pa
though a certain minimum amount must be left in
each check. W elfare checks cannot be garnished.

ycheck,

Limited action garnishments continue until y ou
stopthem. Y oumustk eep carefultr ack ofthe
amount you receive and file a form to stop the
garnishment as soon as the judgment has been

paid.

A checking or savings account can be garnished in
one lump sum. When filing for this type of garnish-
ment, you must enter 1-1/2 times the amount

due on the form. Give the court a week or so to
issue the garnishment. Once a business has re-
ceived garnishment papers, it should be holding
your money . The business must file an “answer
with the court. The court will send a copy to you.
Next, you must sign or call the court for an “order
topa yinand disburse. " Then the court will collect
the money from the business and send it to you.

”

WHAT | FI TTurns Out THaT THE
Score OF THE CrLam | s B EvyonD
THAaT OF SmalL Cramvs CourT ?

You ma y decide thaty our claim is too complicated
for Small Claims Court or a judge ma y decide that.
You then ha ve three options.

[) You can drop the claim.
be returned.

Your filing fee will not

to fit the limits of
y w aiving the right to

2) You can reduce your claim
Small Claims Court, thereb
pursue whaty ou left out.

3) You can go to the next higher court level.
There y ou will probably need an attorney and the
fee will be higherify  ourclamiso ver $500.

A claim cannot be split into two suits.

CaN Swvall Ciavs Court
DecisioNns BE APPEALED ?

A judgment made in Small Claims Court ma y be
appealed to the next higher lev el of the District
Courtwithintenda ys. Thiswillgiv e you atrial
“de no vo” (completely new) ony  our original
claim. Y ou willha ve to pa y court fees again.
Hiring an attorney is advisable because of the
complexity of the forms and the legal argu-

ments. If you lose a second time, the judge is
supposed to ordery ou to pa y y our opponent
attorney’ s fees.

S

References:
K.S.A. 61-2701 through 61-2713; Aid in Ex
ments, K.S .A. 61-2001 through 61-2012.

Kansas Small Claims Procedure Act, K.S
ecution, K.S .A. 61-2204; Garnishment and A

S/

A. 60-511, K.S .A.60-512, K.S .A.60-513;
ttach-




Rent

TENANT ORGANIZA TIONS

Meeting

gar-B-QuUe Tonight! Building #3
5:30 pm‘ Garage

Notwithstanding the nervousness you may
have in your heart of hearts when you dis-
cover that your tenants are considering form-
ing an organization, tenant organizations can
be a good thing. If you are approached about
whether you are willing to work with them,

say yes. (It should be noted that tenants
rarely organize in Kansas except in large com-
plexes.)

Landlords ha ve v arious amounts of personal
interest in working with people or organiza-
tions and also v arious amounts of time that
they can commit. Y ouneedtolookaty our
own situation and figure out what would be
comfortabletoy ou and let the tenants know

Most organizations develop because some
tenants have an issue or a problem about
which they wish to negotiate with the landlord.
The future of the organization will depend on
who those tenants are, how their organizing
efforts go, and what the overall composition
of the tenants in your complex or among your
properties is. The organization could die
quickly . It could dev elop into a fighting force
thaty ou contend with ev ery da y. Or, it could
develop into what is largely a social or neigh-
borhood-type organization. Be prepared for
any of these, but know that how you respond
will in large part determine how comfortable it
is for you.

| ssue O RGANIZATIONS

Hopefully , y ou ha ve made y our management
decisions in an organized fashion handling
notices properly and administering fairly to all
tenants concerned. If so, generally tenants will

be satisfied with your reasons and methods

and that will be the end of the issue(s). If not,

you should be willing to re-assess and perhaps
make some changes.

“Rabble rousers” or “trouble makers” who
want to pursue an issue that has been handled
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legally and fairly may be able to get some

people out to a meeting or two and perhaps
organiz e a confrontation, but are not lik ely to
get long-term support from other tenants. F or
one thing, someone usually insists on checking

out the tenants’ legal rights and recourse. If

there isn’ t an ything there, it gener  ally sets
them back a bit. So , if y ou tak e the position
thaty ou would be glad to talk with the organi-
zation buty outhink thaty ou've work ed out
your issue in a fair and equitable manner ,you
are lik ely to be successful and to come off with

the gener al respect of the other tenants.

Keep good faith ev eniny our negotiations for
how y ou’re going to negotiate.

The w ay man y negotiations go is that a small
committee meets with the landlord (or a small
group representing management) and dis-
cusses the details of the situation at hand.

Either at that meeting or subsequent meet-

ings, this group works out a proposed solution.
Then, if appropriate, the representativ es go
back to their separ ate groups to establish
whether or not the settlement is acceptable.
Ultimately , there is at least one large meeting
where the landlord or management team is
present with the tenant organization gener al
membership to announce a decision and the
reasons for it.

Some of the tenants on either the negotiat-
ing team or in the membership as a whole
may try to bully or threaten you and/or may
not be good tenants. Therefore, they may

not seem worth vy of respect. Howev er, if the
points they are raising are valid, it is prob-

ably worth ignoring their behavior for the
moment. If these people are so disruptive it

is impossible to conduct business, it will

likely be worth it to respectfully appeal to

the other tenants and ask to have the
disruptors removed; the other tenants will
consider them a problem too. Remember




that most of the tenants are
that you do want to deal with.

In the area of questions about your costs
or your profits, you might want to consider
sharing some of that paperwork or at least
some sort of summary
found that if they can show what mainte-
nance costs used to be a year ago and what
they are toda vy, or securit y costs, or what
ever their basis for a rent raise, for instance,
most tenants will understand and accept that
kind of information. Generally (you can prob-
ably relate to this in terms of when you have
been a consumer or wanted some informa-
tion), if someone refuses to divulge certain
information, people assume that there’ S
some reason to hide it. On the contr ary,
when people are willing to disclose well-
founded details behind a certain management
or other decision, people can accept the
decision even if they don’t agree with all as-
pects of it.

SociaAL O RGANIZATIONS

Perhaps y our tenants are organizing strictly
for security or social reasons. Why not?
Studies in the area of security have shown
that one of the most effective ways to im-
prove security in any neighborhood is to have
the neighbors know one another and look out
for one another . So, supporting social activi-
ties and interaction among your tenants can

good people

. Man y landlords ha ve

not only make for happier tenants but a much
more secure complex and therefore a better
business arrangement for you. Realize that
even if tenants are attempting to organize for
issue-type reasons, this benefit of increased
security and tenant interaction is likely to re-
sult.

Perhaps your tenants are interested in organiz-
ing something lik e a children’ s Easter egg hunt
or summer barbeque. Y ou may w ant to check
your insurance and advise your tenants of

what limits there are or aren’t on your liability if
some accident should happen but, in general,

why not? The tenants may ask you to contrib-

ute money or materials to the event and you

may or ma y notw ant to offer , this really
doesn’ t matter . If the tenants will be using a
complex facility or a certain part of the

grounds,y ou ma yw antto ha ve a short written
agreement with an individual of the organiza-

tion about the tenants’ responsibilities to set up
and clean up the area. Sometimes landlords

even ha ve a rental fee or a refundable deposit

for use of a building, this will depend on you.

So, aslong asy ou work with a tenant organiza-
tion when necessary or appropriate, you will

not be the reason that it lives or dies. That
should be a relief! Experience shows that most
tenant organizations are not very long-lived

anyw ay. Simply look at them from a business
point of view and go on.

References: KS A 58-2572.
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LANDLORD'S
MEETING

L ANDLORD
ORGANIZA TIONS

TONIGHT!
DON'T
MISS IT!

Whether or not there are any tenant organiza-
tions in your area, a landlord association or
organization may be a good idea for you and
your fellow landlords.

To be honest, man y people willw ant to get
together in a landlord organization just to

trade stories or socialize. Fine! That could be a
good way to get people into your organiza-
tion. Nonetheless, there are also a lot of other
productive things a landlord association can

do.

INFORM  membership and/or the public
about educational and legislative issues.

LOBBY local, state, or feder
things thaty ou w ant changed.

al go vernment for

EXCHANGE information on reliable contrac-
tors. Good help is hard to get. Y ou can do
listings, possibly noting references fromy our
membership , etc.

NEGOTIATE discounts for members with
local suppliers (building materials, paint, pest
control services, etc.).

JOINTLY retain legal, accounting, bad check,
or screening services.

MAINTAIN listing services forv  acancies and/
or cooper ate with local social services in help-
ing to place local families in need of housing.

M EETINGS

Structured meetings that are relatively short

with speakers and agendas publicized in ad-
vance will help you get and keep satisfied
members. Leave time at the end of or after
each meeting for story sw  apping. Y oumay
want to periodically have a pot-luck or
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barbeque or some other strictly social event.

Almost everybody needs the socializing. Some
people will come only for that and that activit y
will help unite the organization for times when

you need power in numbers.

P RECAUTIONS

Avoid letting people who are dishonest or
otherwise have bad reputations become

powerful in or spokespersons for your organi-
zation. This could be devastating to your

attempts to attract reputable members and to
your organization’ s image in the communit .
Along the same lines, do your best to have

your members and leaders look fairly at both

the tenant ’s and the landlord’ s point of view on
issues. Thiswill helpy  ou come up with better
more defendable, and successful positions on
issues and will enhance your level of respect in

the communit y. Avoid the “all tenants are bad”
and the “we put out and put out and never

make any money” line. Everyone knows that

for the most part, neither of these statements

are true. Citing specific problems supported by
facts and suggested solutions will make you

look much better

AFew Tips ON BUILDING
| NFLUENCE | N Y ourR COMMUNITY

Always ha ve y our spok espeople be ARTICU-
LATE and understanding of v arious points of
view that people ha ve orissues.

Become familiar with both the public and not-
so-public  PLANNING and decision-making
processes of the governmental units that you
desire to influence. Get to know legislators

and their staffs and become useful as a re-
source tothem. THEY will beginto call YOU
for advice or to sit in on their meetings.




Get your members appointed to BOARDS
and task forces that relate to issues about
which you are concerned, for instance civil
rights, energy costs, housing code enforce-
ment and the like. The members should

expect to put in some time and do a fair
amount of work but the alliances this will

create for you can be invaluable.

Doy our HOMEWORK . Collect specific infor -
mation fromy our members (statistics, case
stories) and resources such as 'y our local
planning commission or the research division

of the unit of go vernmenty ou are trying to
influence.

Be prepared to turn out a large CROWD of
your membership andy  our allies when appro-
priate. Mak e sure that those in  volved can be
relied on to beha ve in a respectable manner
Plan y our speak ers and what they willsa  yin
advance so that everyone knows who is to
speak, roughly in what order things are ex-
pected to happen, and whether they will per-
sonally be called on to do anything. If you ask
your entire membership and allies to come, at
some point in your presentation, you should
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ask those people to stand up, raise their
hands, or otherwise identify the fact that they
are there in support of your position. (This
impresses your audience and unites your
members.)

ANALYZE your opposition. Acknowledge their
strong points and try to use them to y our best
adv antage.

Using ROLEPLAYING to do this can not only
be instructiv e, but can be a lot of fun.

Sometimes individuals and organizations y ou
might at first think would be y our enemies
may turn out, at least on a particular issue, to

be good ALLIES . Assuming thatwhaty ou
want is something that is fair , think abouty our
issue from that individual’ s, agency’ s, or
organization’ s point of view and think of good
reasons why they would want to support it

too. Then, solicit that support. If you are
successful, notonly willy  ou ha ve anally ,
something that is always useful, but you have

also eliminated someone from y our list of
potential opposition.




GoOVERNMENT H ouUsING A SSISTANCE

Over 30,000 rental units in Kansas are subsidized (the government pays part of the rent) through federal

Department of Housing and Urban Development (HUD) and Rural Development (RD) programs. “Public

Housing, "“Housing A uthorit y,”“Section 8, "“R ental Assistance”and “LowR  ent”allarenamesy ouma y hear
or recognize. Formulas for calculating the tenant’s share of the rent are similar in all programs. They are

based on a government-adopted preference that Americans should not spend more than 30% of available

income for housing (including housing payment and utilities). Particularly common programs are;

Public Housing Low rent housing built all or in part with government funds. With few exceptions, public
housingisowned b yalocal “housing authorit  y,”go verned b y alocal board of directors, and managed b y
their staff or on contract.

Project Based Section 8 Privately owned complexes where HUD Section 8 tenant rent subsidies are
available for some or all tenants via a master contact between the complex owners and the government.
Prospective tenants apply directly to the owner or manager for housing.

Special Section 8 Programs There are periodically special Section 8 programs targetted atimproving
certaint ypes of properties or targetted at certain groups of people (i.e. , homeless, mentally ill). These
programs may have special names such as Shelter Plus Care and are generally operated like the Section 8
VoucherProgr am (below).

Section 8 Voucher Program A program which allows tenants to live in privately owned housing and have
government subsidy on rent. The program allows tenants to take vouchers anywhere in a certain geo-

graphic area as long as, following an inspection and appro val b ythe managing agency ,the propert y meets
certain size and condition standards. There is no limit on how much the rent can be, only how much sub-

sidy is available. The Government provides subsidies through managing agencies who then contract with

the tenant and owner . The subsidy is paid directly to the owner who then applies the subsidy to the rent.

Housing Authorities, Community Action Agencies, and Agencies on Aging often are the managing agencies.

There are special rules that the federal government sets up for Section 8 programs, but the laws of the
state of K ansas also apply .

Ify ou are interested in participating in the Section 8 oucher progr am, informationma  ybe obtainedb vy
contacting the following:

e ArkansasCity e Chanute
South Central KS Area Agency on Aging Chanute Housing Authority
(620) 442-6063 (620)431-7320
Serves 10 counties in South Central KS )
. »  Dodge City
»  Atchison Ford County Housing Authority
Atchison Housing Authority (620) 225-8230
(913)367-3323 Serves 28 counties in Southwest KS
*  BonnerSprings »  Dodge City
Bonner Springs Housing Authority Dodge City Housing Authority
(913)441-3816 (620) 225-1965
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e Girard
SEK-CAP, Inc.
(620) 724-8204
Serves 10 counties in Southeast KS

» GreatBend
Great Bend Housing Authority
(620) 793-7761

* Hays
Ellis County Housing Authority
(785) 625-5678
Serves 18 counties in Northwest KS

* Hays
Hays Housing Authority
(785) 625-1188

e Hiawatha
NEKCAP
(785) 742-2222 x 156
Serves 7 counties in Northeast KS

*  Hutchinson
Hutchinson Housing Authority
(620) 663-8415

e Junction City
Junction City Housing Authority
(785) 238-5882

» Kansas City
Kansas City Housing Authority
(913) 281-3300

» Lawrence
Lawrence/Douglas Co. Housing Authority
(785) 842-8110

* Leavenworth
Leavenworth Housing Authority
(913) 682-9201

* Manhattan
Manhattan Housing Authority
(785) 776-8588

Manhattan

North Central Flint Hills Area Agency on Aging
(785) 776-3903

Serves 18 counties in North Central KS

Merriam
Johnson County Housing Authority
(913) 432-2174 x 3321

Newton
Newton Housing Authority
(316) 283-8500

Olathe
Olathe Housing Authority
(913) 971-6260

Ottawa

ECKAN

(785) 242-7450

Serves 6 counties in East Central KS

Pittsburg
Pittsburg Housing Authority
(620) 232-1210

Salina
Salina Housing Authority
(785) 827-0441

Topeka

Topeka Housing A uthorit y

(785) 357-8842

Wichita

Sedgwick County Housing Authority

(316) 383-7433

Serv es Butler , Harv ey and Sedgwick counties

Wichita
Wichita Housing Authority
(316) 238-4688

If you cannot find a contact number in your area, you can call the Public Housing Division

of HUD at (913) 551-6916 and inquire about progr

am a vailabilit y.
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HOUSING & CREDIT COUNSELING, INC.

Tenant-Landlord . Homebuyer . Consumer Credit

Tenant-Landlord Publications Available:

Kansas Tenants Handbook
Kansas Landlords Handbook
Model Lease and Move-In Inventory

Form Notices For Landlords

Form Notices For Tenants
Kansas Residential Landlord and Tenant Act
Relevant Court Cases and Local Ordinances

Mobile Home Parks Residential Landlord and Tenant Act

Order From:

Housing AND CREDIT COUNSELING , | NC.

1195 SW Buchanan, Suite 101
Topeka, Kansas 66604
(785) 234-0217
Email: hcci@hcci-ks.org
Website: hcci-ks.org




